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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


ANDY DINKO individually and on behalf of 
the members of the National Maritime Union 
of America, 


Plaintiff-Appellant, 
-against- 75 Civ. 524 


SHANNON J. WALL, as President of the 

National Maritime Union of America and 
individually, JOSEPH CURRAN, as past 
President of the National Maritime Union 

of America and individually, MEL BARISIC, 

as Secretary-Treasurer of the National 
Maritime Union of America and individually, 
PETER BOCKER, JAMES MARTIN and RICK MILLER, 
as Vice Presidents of the National Maritime 
Union of America and individually, ANDREW 
RICH, as New York Branch Agent of the 
National Maritime of America, ABRAHAM E. 
FREEDMAN, LEON KARCHMER and MARTIN E. SEGAL, 
as former Trustees of the National Maritime 
Union Officers! Pension Plan and individually, 
and the AMALGAMATED BANK OF NEW YORK, as Suc- 
cessor Trustee of the National Martime Union 
Officers' Pension Plan and Trustee for the 
National Maritime Union Staff Pension Plan, 


Defendants-Appeliees. 


BRIEF FOR PLAINTIFF-APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


A. Should the order granting leave to commence this action this 
action upon a finding of "good cause"shown be vacated before a pre-trial 
discovery by plaintiff on grounds of hearsay and on information and belief 
after ordering plaintiff to submit to a deposition by Defendants? 
B. Did the pistrict Court followed the instructions and fully complied 
with the Appeals Court decision, or was the true meaning ignored mistakenly? 
C. Did plaintiff make an adequate showing of "good 
cause" on the face of his verified applications, affidavit 
in support thereof with attached exhibits, and the complaint? 
D0. Should the order granting leave to commence this 
action upon a finding of ''good cause'' shown, have been 


vacated without. a hearing or a trial of the allegations? 
E Is the Court reliance on the unsianed, un-notarized,unverified court 


is. 


ordered Dinko deposition 0f4/22/75 taken while under doctor's sedation,is in er 
STATEMENT OF THE CASE 


ee 


The plaintiff-appellant Andy Dinko brought this action 


individually and on behalf of the members of the National 


Maritime Union of America (hereinafter referred to as 

"the NMU''), under the Labor-Management Reporting and Dis- 
closure Act, (hereinafter referred to as "the LMRDA"), 

Title 29, United States Code, Section 501. The complaint 
alleges that the defendants-appellees Wall, Curran, Barisic, 


Bocker, Martin, Miller and Rich have violated their fidu- 


cfiury and statutory duties within che meaning and intent 
of the LMRDA by, inter alia, nisappropriating union funds, 
refusing to make certain financial, membership and NMU 
pension plan data available to plaintiff and other NMU 
members in good standing, and manipulating the revision and 
adoption of NMU officers' and staff pension plans. 

Defendants moved for an order pursuant to Rule 12(b)(!) 
of the Federal Rules of Civil Procedure (Fed. R. Civ. P.), 
dismissing the complaint on the ground that the Court lacked 
jurisdiction over the subject matter of the action. On 
August 13, 1975, judgment was entered dismissing the com- 
plaint on the order of the Court below, which vacated the 
prior order granting leave to commence the action and 
granted defendants! motion. 

On December 17, 1974, plaintiff wrote defendants 
Barisic and Wall demanding that the defendants declare 
void a vote taken on a recent proposed revision of an NMU 
officers' pension plan. Plaintiff detailed the basis for 
his demand, and claimed that such vote was conducted in 
violation of the NMU Constitution and the Landrum Griffin 
Act. Further, plaintiff demanded an account ing of all 


NMU expenditures in connection with this officers' pension 


plan and of the benefits paid NMU officers and staff there- 


under. He further demanded an independent audit of all 

NMI! expenditures, the establishment of a ''Membership Watch 
Dog Committee’ to protect the membership from the "cont inuous 
misappropriation" of union funds, and the halt to further 
expenditure of union funds for payment of benefits under 
these cfficer and staff pension plans. Suit was urged and 


then threatened if the NMU governing board or officers ig- 


nored plaintiff's requests and demands. 


Following the defendants' failure to bring suit to 
recover damages, or to secure an accounting or take any 
other appropriate relief as demanded, plaintiff moved ex 
parte and pursuant to Section 501(b) of the LMRDA upon 
verified application for leave of the Court to sue the 
defendants in the United States District Court for the 
Southern District of New York. By order of Judge Marvin 
E. Frankel, dated January 27, 1975, plaintiff was granted 
leave to commence this proceeding; the Court having found 
that plaintiff served demand on the appropriate officers 
of the NMU demanding action on behalf of the NMU to secure 
an accounting, recover damages and other appropriate relief, 
that no action had been taken as a result of plaintiff's 


demand within a reasonable period of time and that "good 


cause" had been shown. Plaintiff's verified application 
was sugported by his affidavit, with annexed exhibits. 

With the commencement of this action by the filing 
and service of a complaint, defendants answered, generally 
denying plaintiff's allegations. Thereafter defendants 
began pre-trial discovery by noticing and taking plaintiff's 
deposition over two sessions, the first on April 15, 1975. 
Then, on April 21, 1975, the day before the second session, 
plaintiff was assaulted and beaten while distributing leaf- 
lets in the NMU Hall. The following day, while under seda- 
tion prescribed by his personal physician, plaintiff com- 
pleted his deposition. 

On April 29, 1975, defendants continued their pre- 
trial discovery by serving written int: *rogatories on 
plaintiff pursuant to Fed. R. Civ, Ps S25 

By notice of motion dated May 7, 1975, plaintitf moved 
for an order disqualifying defendant Abraham E. Freedman 
as attorney for the defendants Wall, Curran, Barisic, Bocker, 
Martin, Miller, Rich and Freedman, and enjoining the ex- 


penditure of NMU funds for the defense of these defendants. 


By notice of motion dated May 28, 1975, defendants cross-~ 


moved for an order, pursuant to Rule 12(b)(1) of the Fed. 


2. Civ. P., dismissing the complaint for lack of subject 


matter jurisdiction of the action. The grant of the de- 
fendanis' motion by Judge Henry F. Werker, vithout prejudice 
to the plaintiff, is the subject matter of the instant 
appeal. 

The memorandum decision of the Court below, dated 
August 4, 1975, found that plaintiff had failed to comply 
with the request requirement prerequisites to suit under 
Section 501(b) for the following reasons. Firstly, the 
Court found that plaintiff's letter of December 17th, 
directed to the officers of the NMU, although intended to 
bring about action by them, did not request that the of- 
ficers of the NMU initiate court action to achieve plaintiff's 
demands. The Court held that under Section 501(b) ''a demand 
must be made by the plaintiff requesting that the union or 
its governing board or officers take court action to secure 
the relief'' contemplated therein. Therefore, Judge Werker 
held, plaintiff's demand was an inadequate or insufficient 
"request requirement." Secondly, the Court found that from 
reading the plaintiff's deposition, the affidavit of Stanley 
B. Gruber in support of the Rule 12(b) motion to dismiss 


and the exhibits annexed to the defendants' motion papers, 


adequate showing of ''good cause” had not in fact Seen 
made by the plaintiff as required by Section 501(b), and 
that tie ex parte order of Judge Frankel, made upon the 
submission of a verified application, with exhibits an- 


nexed thereto, and plaintiff's affidavit, should accordingly 


be vacate" 

On Appeal the Second Circuit found that Dinko's letter of December 
I7th, fully complied with and satisfied the requirements of Section 50I(b) 
for suit under the LMRDA., the District Court was vherefore REVERSED. 
On appeal, the Second Circuit Court of Appeals remanded for 
further proceedings, instructing the district court to artic- 
ulate the bases for its conclusion that Dinko's application 
did not show "good cause." Dinko v. Wall, 531 F.2d 68, 76 (24 
Cir. 1976). Me 1976, Judge Werker again dismissed 
the complaint, Specifically finding that Dinko did not demon- 


"good cause" as that term had been defined by the Sec- 


strate 
ond Circuit in its decision to remand. (531 F.2d at 75.) Dinko 
filed a notice of appeal pro se. After defendants' moved to 
required that he post a bond for cos.s, Dinko applied for leave 
to proceed in forma pauperis. Dinko's application was opposed 


by the defendants in an affidavit filed May 26. 1976. The 


‘motion was thereafter referred to the “agristrate by Judge 


Werker to hear and report on the issues of fact regarding Din- 


ko's financial circumstances which had been raised by di fen- 


Affidavit in Opposition. A hearing as held on August 20, 


S 


AFTER the Forma pauperis wes previously granted by the Judge in June, 


he declared it null and void after receiving an un-meritious affida" it 
in opposition, which was used as a method to pry into Dinko's union 
activities, his finances for his anti-management union activities, the 
source of that finance and if there was continuity, and the source of 
where the money comes from for paying for fliers. Counsel tried to elicit 
from Dinko the information regarding an unrelated action for personal 
injuries sustained by him in the union hall by union officials and other 
parties due to the instigation of the union officials. The unjustified 
beating was sustained while excercising his rights as guaranteed under 
the Bill of Rights (29 U.S.C. 4II). Union counsel did not deny that 
counsel himself has received the summons and complaint in that action 
: and must put in a notice of appearance and answer. It did appear to be 
more than likely that a desire to identity union dissidents supporting 


Dinko, and to prepare for other nending litigation may underlie much of 


10-8-76. p.4) 


defendants' opposition, (See Magistrate's Schreiber Report 


to Dinko's motion. 


It bewilders me that the Honorable Judge Werker could fall for such 


a trap, a farce was played on the court by the uniog, the court's valuable 


time was wasted on a fruitless, unfounded affidavit in opposition that 


‘ did not even refute or disproved anything on Dinko's Affidavit for Forma 


Pauperis, rather it supported Dinko by admitting that Dinko was un-employed 


for sometime a fact well supported and known by the union since he was dis- 


abled as a result of their negligence and actions. I wondered why I was 


submitted to such a humiliating ordeal of a hearing where my wife and her 


family was pried into by the defendants, just on a weightless affidavit 


that never showed a just cause for a hearing, the only accustion was that 


of questioning how I can survive in such a state of poverty. The Affidavit 


was a flimsy attempt to discredit me and a tool used to waste the court's 


tim ‘ ae 
e and money to serve the union officials own personal interest and not justice 


MAGRISTRATE SCHREIBER REPORT 10-8-76 p.3 READS AS FOLLOWS: 


Although the extension of leave to proceed in forma 


pauperis is a judicial determination, the defendants' counsel 
was given extensive latitude to examine Dinko, as well as 
Mrs. Dinko, who is not a party to the present action, More- 
over, the discretion of the court was unusually extended to 
permit inquiry into the financial circumstances not only of 


1 


the Dinkos- themselves, but of Mrs. Dinko's parents, (Tr. pp. 


66-68; 84-85) who, according to the testimony, are providing 


financial assistance to the Dinkos. After consideration of 
the whole record, including particularly testimony elicited 
from Mrs. Dinko by defendants’ counsel himself (Tr. pp. 88- 
sources and present state of the family's 
finances and assets, it is my judgment 
>fFendants' Affidavit in Opposition regarding Din- 
privileges 


factorily answered. 


Accordingly, it is recommended that Dinko's motion for 


leave to proceed i ma pauperis be granted. 


ea Sle 


Plaintiff-xAppellant submits this brief pro se and begs the 
indulgence of the Court as to the form but believes the substantive 
GContents and the interest of vustice, shall, prevail wn His cause. 

This memorandum is submitted in opposition to the judicial 
opinion of Justice Henry F. Werker rendered on March 
decision of the United States Court of Appeals 
Circuit decided on February 13, 1976 remanded the case to Justice 
Werker for further proceedings. was the belief of this Circuit 

i that “good cause" did exist for my complaint against the defendant 
and that further proceedings, necessarily a hearing, should assist 
the District Judge in an evaluation of the facts herein. Indeed 
the Circuit: Court elucidated) that the ability of the District) Court 
would be enhanced by the benefit of a hearing where"there are 


numerous allegations in the complaint to which defendants offered 


| s ! 1 “4 a at! t 2 
a number of varying responses.” ithe Court Turther stated the (BE... 4) 


factual showing to institute a suit should be no more demanding 
than that required to defend it against a motion for summary judg- 
ment: indeed, it sheuld be somewhat less, since at the earlier 
Istage a plaintiff has not yet had a chance for discovery and a 
defendant will still have the later protection of a summary judg- 
ment motion. It 4s the plaintiff's contention herein that the 
recent decision of dudge Werker denying my right to bring this 
complaint upon a finding of Jack ef good cause and. the complete 
lack of a hearing to determine those issues falls woefully short 
of justice and violate the very principles of Section 50] Cay to) 
of the LMROA, 29 UcS:C. Section 501 (a) (b). The pertinent provisia 


of such law provides as follows: 


Section 501 (a) of the LMRDA, 29 U.S.C. 8501 (a), imposes 
a fiduciary obligation on the officers, agents, shop stewards 
and other representatives of a labor organization to hold its 
money and property solely for the benefit of the organization 
and its members and to manage, invest and expend this money and 
property in accordance with the organization's constitution and 
by-laws. That section provides in its entirety: 


tf) The officers, agents, shop stewards, 


and other representatives of a labor 


organization occupy positions Of EVUSE 
in relation to such organization and 
ifs members as a agroun. 10 16, there- 
fore, the duty of each such person, 
taking into account the special pro- 
blems and functions of a labor organ- 
jzation to hold its money and pro- 
perty solely for the benefit OF tine 
organization and its members and to 
manage, invest, and expend the same 

in accordance with its constitution 
and by-laws and any resolutions of the 
governing bodies adopted thereunder, 
to refrain from dealing with such 
organization as an adverse party or 

in behalf of an adverse party in any 


matter connected with his duties and 
rom holding or acquiring any pecu- 


2. 


niary or personal interest which con- 
flicts with: the interest of such or- 
ganization, and to account to the or- 
ganization for any profit received by 
him in whatever capacity in connection 
with transactions conducted by him or 
under his direction on behalf of the 
arganization. A general exculpatory 
provision in the constitution and by- 
Vaws Of sucha labor organization or 
a general exculpatory resolution of 

a governing body purporting to re- 
lieve any such person of Liability 
for breach of the duties declared by 
this section shall be void as ‘against 
pupTie polPey.” 

Section 501 (b) of the Act affords a vehicle for Union mem- 
bers to bring an action against their officers or representatives 
whe have allegedly violated the fiduciary obligation created by 
Section 501 (a), and provides as follows: 


‘h) When any officer. agent, shop 


steward, or representative of any 


labor organization is alled to have 
violated the duties declared in sub- 
section (a) of this section and the 
labor organization or its governing 


board or officers refuse or Pao be uO 


sue or recover damages or secure an 
accounting or other appropriate re- 
lief within a reasonable time after 
being requested to do so by any mem- 
ber of the labor organization, suce 
member may sue such officer, agent, 
shop steward, or representative in any 
distveict) court ior the United |S tates 
or in ahy State Court of competent 
jurisdiction to recover damages or 
secure an accounting or other appro- 
priate relief for the benefit of the 
labor organization. 
ceeding shall be brought except upon 
leave of the court obtained upon 
verified application and for good 
cause shown, which application may 
be made ex parte. i... 

A brief reading of the minutes of November 25, 1974 regular 
membership meeting of the National Maritime Union, New York brancen. 


will serve to show the absolute failure of the Union to disclose 


the finencial information of a proposed Staff Pension Plan or 


permit free discussion thereon. The meeting was convened to foist 


upon the attending members passage of a plan that affected the 
economic livelihood of all union members without any compliance 
with the constitution's requirement of “full'dis ) The 


constitution provides as follows: 


oA 


Article 4 


MEMBERSHIP APPROVAL 


Section 1 -- Principle: All decisions of the National 
Council, and the National Office between Conventions, 
which change the established policies, programs, and 
procedures of the Union must first be approved by the 
membership before they are made effective. 
"Sec.2 -- Method: Membership approval referred to in 
section 1 of this Article shall be obtained in the 
following manner: 
(a) The decision of the National Council 
and/or the National Office shall be spread in full in 
the NATIONAL MARITMIE UNION PILOT or a special 
newsletter, provided that action on the decision is 
not required before the PILOT or special newsletter 
can be published and distributed to the membership. 
The decision shalj then be read at the regular 
membership meeting in each Branch office operated 
by the Union, provided that in the event a regular 
membership meeting is not scheduled within the 
time necessary for action upon the decision, the 
gecision shall then be read in full at a special 
membership’ neeting called for that purpose. After 
discussion by the membership, action upon the 
decision shall be taken by vote of the membership 
present, (he approval of 4 majority of the. tetal 


members voting in all Branches shall be required in 


Order to make 


the decision operative, " 


- 


Chairman Rich at the very meeting wherein a full discussion 
of the N.M.U. Staff Pension Plan was mandated by the Union Con- 


stitution and Section 5C1l (a) of the 1oM.RLOLAL, 29: U.S5.6., 


attempted to rubber stamp by a resolution full knowledge of the 


terms of the plan by his motion, ‘shall the record show that it 
has been spread in the Pilot and that the membership is fully 
aware of it without me reading it into the record: (Exhibit III, 
page 19). Section 501 (a) of the [MRR 23 05.0. 2 2012 s 
specifically that: 

"A general exculpatory provision in the constitution and 

of such a labor organization or a general exculpatory re- 
solution of a governing body purporting to relieve any such person 
et ltability for breach oF the duties declared by this section 
ehall be void as against public policy. 

It is quite evident to me that Chairman Rich attempted to 


disavow his constitutional obligation to Union members to fully 


NMI 
ine 


disclose and read intotherecord the entire text of the NMU Pension 
Plans. However, the learned Judge Werker feels that to completly 
inform the Union members of the provisions of this plan would be 

a distortion of the meaning of the constitutional requirement that 
the decision was to be set forth in full. 1% appears te me that 
the resolution attempted here was a exculpatory one within the 
meaning of Section 501la and intentionaly intended to violate this 
statute, [| do not understand how a jurist can condone the plain 
violation of a federal statute an view of the unlawful nature and 


circumstances in which the Union meeting was conducted. Limited 


discussions was permitted by members of the union at this meeting 
but no adequate, informed or knowledgeable presentation was made, 


as to how the financial interest of the union members would be 


affected by TT Pension Plan. 'l catecorically 


anything contained 


cid not state the di >rences between the 
Staff Pension Plan 
replace. 

it did Not state the basis or formula t wn i ¢ the benefits 
to the participants were to be computed. 

LEvatd Mot) state nasSic considerations as the amount of 
money to be actually allocated, and the type of benefi (lump sum 
payments, severance and pension payments) to be received by Union 
‘officers and staff under the proposed Plan. 

indigate the total funding 
from the NMU General Fund for the Plan. 

Incredibly, it did not indicate the cost to each member of 
the benefits to be paid to Union officers and employees under the 
proposed Plan. 

Nor did the. Nott indicate that the NMU National Office 

determine all questions relating to the 
‘eligibility of employees to become participants, and compute and 
certify the amount and kind of benefits payable to participants 
and their beneficiaries under the Plan. 


he NMU Constitution requires "full" disclosure 


ue co. : 
Office decision to change established Unio 


and procedures. Such notice must be in a form understandable to 
the average Union member, and must include all vital points of 
the proposed Plan in order to allow and permit the membership to 
make an informed and intelligent decision on the issue of whether 
to approve such a decision. The Notice in the NMU Pilot failed 
to do this. 

Neither of the foregoing questions are answered in the full 


| text of the Staff Pension Plan on file in Union Headquarters, 


which I in my affidavit of support: for leave to bring this. action, 


was refused access several times, along with several other Union 
| members who disclosed their identities at risk of their own per- 
i sonal safety. 
The questions I ask and the refusal to divulge such inform- 
| ation by the Union is in direct violation of their very own Con- 


Lstitetion and Federal Law UUM ROA... 23 USC. = 501 ta) th). 


Notice To Court. 
1, will like to bea the Court's indulgence at this time on the matter of 
Exhibits mentioned in this brief, if I, may be permitted to call it as such. 
The Minutes of the case Morrissey .. NMU, 73 Civ. 294 (S$. DN.Y.) OF the 
Trial Transcripts was unavailabe to me in The Records Office, since I could 
not afford to order or pay for such Transripts and M inutes, I, have been up 
to The Judne's Chamber to look at his copy of the Trial Transcripts of 
4/19/76 through to 4f21/76. Many eacernts that I quoted was hand written 


from his.,I apologise for this but Ihad no other recourse. I, ask the Court 


if it will look at the case gh qestion that I have mentioned. Thank You . 


Members were not toldat the 11/25/74 meeting that in 1972 a payment was made to 
Shapiro of $460,365. for the benefit of the Staff people that was excluded by 


MMi! 69-442. The membership was not told that that there 


Court Order Morrissey v 


was already money deposited in the Amalgamated Bank *9~ did they reveal the 


amount balanced in the said Account. Exel. AED: 
meeting in New York on p.20 Exh. II] , Raymond Stokes asked: 
& °- * - . . 
The point is where is this money coming from to get him a 
pension when they can't give a seaman f on? where are 
going to get this money? 
WILLIAM MEAKENS ON p.2I Exh. III Attached to the Verified Application.As quote 
a majority of members here don ct Know what's q 


I don't understand what it means the way it is spread in the Pilot. 


Chairman Rich never answered the two questions, he reco 2d six people in 


the discussions only after he was accused from the floor of s iciting support. 


He made alenathy 2 page speech and tren 
he saidoon p.2! Exh. of the Verified Application: 
There has been vigorous discussions. 
---] think every group and everybody has 
5. 19 Rich said ‘to Dinko: reterre 
Wait minute, see you have are also other 


to sneak 


The fhairman shouted such remarks asfollows during the entire discussion 


in Adresses to the floor: 


Jumping up and down is not qoing to get vou the floor. 


b 


Brother Jumping up and down was toldby the Chairman 
There has been vigorous discussion . I have aone 


around the membership. 


Lowht there w sbiections from 


The chairman then aave un the navel 
to the motion to end discussion, he then 


X 


Dinko was never recognized at the meeting € 
said meeting on p.24 it is noted that 
count on the same page was a total of 291 
There is no account for the differential 
there were people ai 
and unfounded. is 241 peopte unaccounted for, at that meeting in N.Y 
An inspection of 
how that ‘about 5-7 ports claim 


rancnes . 


c . 
rOYe- 


be thrown out. 


foe ae 
in his opinion on p.5 as follows: 


} fe ‘ action of 
"Furthermore, the same section 0 


Meeting Chairman m 


; ; anh th 
decision consistently within the paragrapn, tne 


fie 


oretation in examining 


‘ A \ % 
Fx4ibits 10 througn 36 and 49 


vere held i 


a 3 1 


requirement af the Constitution, i efined by Judae Werker. The great 


majority of meetinas includina, the New York, the San Francisco, the Salvesto 


1 


the Houston, the New Orleans, the Tampa, the Panama, and many other meetings 
were held in violation of Article 4.,and were invalid and unconstitutional. 
The vote of said meetings on the Staff Pension Plan was invalid and uncostitut 
jonal. 

The vote of the possibly or questionable 7 raetincs that may be counted 


cannot possibly carry the vote for the Staff Pe P to go into effect. 


r 


District Court in its own interpretation of Article 4 has erred in 


c 


Plaintiff's action for lack of "good Cause” 


been demonstrat 


itutionalit Article yn the Maemibershin Anoro, 


nrovides 


“approval f a majority of the 
to isi operative.” OV vi9 PA. Title 

and 29U 5,€. 411. pertaining to the Bi f Pichts. This provision 

does.not provi far the membershin on shins out at see an annportunity 
On important fi hela: matters. Jue to the nature of the tob many times 
not see the P ntii it 78 ten late. The provision is deliberate a 
disenfranchise sucn members of their riahts to ve i i 
provision to protect this block of members that 
Branch or have not seen the issue of the Pilots 

Article 4 9n Membership Anproval is violativs 

Het that the LMRDA was enacted on by ene 


eamen as a ward of the Court must be n ana 


POINT 11 


PLAINTIFF HAD MADE At! ADEQUATE 
SHOWING OF GOOD CAUSE, AND THE 
COURT BELOW ERRED IN DISMISSIN 
THE COMPLAINT WITHOUT A HEARIN( 
OR TRIAL OF THE ALLEGATIONS. 


G 


The practice of obtaining leave of the court to commence 
an action under Section 501 (b) by good cause shown upon an &x 
parte, verified application has been criticized;  Penuelas v. 
Moreno, 198 F. Supp. 441, 449 (S.D. Calif. 1961). But no author- 


ity has ever suggested that such an order -- granting leave to 


te 
i 


‘ 


cause", should be vacated solely on the basis of a deposition and 
exhibits. On the contrary, only an adversary proceeding has been 
suggested as a proper substitute for ex parte applications or per- 
missible manner of attacking the basis for such an order. Indeed, 


many cases have found the "good cause shown" requirement to be 


Bintz, supra at 5/9; 


satisfied by proper pleading alone. Aho v. 


Executive Bd. v. International Bhd. gr Elec. Yorkers, 10% fF. “upp. 


649, 653 (D. Maryland 1960) ("The complaint was verified. If true, 
its allegations constitute “good cause"); see, Gurton v. Arons, 
440 £. 24 371 (2d Cir. 1964 ). 

When colorable claims are alleged in support of the application 


for leave to sue, and alleged facts are set forth which would pro- 


uw 


vide "good cause’ for litigation in behalf of union membership, 


the courts have uniformly deemed: 


"it appropriate to grant the applicants access 
to (a) court and to permit consideration of 
the adequacy of particular causes of action at 
the appropriate stage of the contemplated pro- 
ceeding." Wimbush v. Curran, supra at Ste; 


see also, Addison v. Grand Lodge of Int 1. 


of Machinists, 318 F.2d 504, SUB (oth Cir. 


aq 


Fs 
so 


The court below however, permitted the determination of genu- 
ine issues of material facts -- the truth or falsity of plaintiff's 
varied and widespread allegations against the defendants -- to 
be resolved by a motion to dismiss with its attached exhibits, an 
affidavit of defendants’ counsel in support thereof, and by review- 
ing plaintiff's deposition. 

In Giordani v. Hoffman, 277 F. Supp. 2% 25 (ELD, Pean. 1967), 


the Court, quoting with approval from Horner v. Ferron, supra at 


229, held: 


"Defenses which necessitate the determinat 
of a genuine issue of material fact, being 
beyond the scope of summary judgment procedure, 
are a fortiori, beyond the scope of a proceed- 
ing to determine whether a section 501 (b) com- 
plaint may be filed. Defenses involving disputed 
questions of fact should be appraised only after 
a trial at iwhich the parties ard the court can 
have the benefit of a complete inquiry, assisted 
by such pretrial, discovery as may be under- 

See Sabolsky v. Budzanoski, supra at 


It cannot be too strongly emphasized that it was plaintiff's 
genuine fear of reprisals, both physical and economical, from the 
defendants or their agents that caused ~.m to be evasive and re- 
luctant to reveal and name his sources of information at his de- 
position. Sadly, violence is nothing new to the NMU and has pre- 
viously befallen rivals of union leadership. Plaintiff, in fact, 
was shot in the right arm in 1973 when he sought to press a court 
action to halt an NMU election because of alleged irregularities. 


The day before appearing for his second deposition he was beaten 


inside the NMU Hall; and his associates, members of his rank and 


file committee, have been threatened because of their support of 
' him. 


As noted tn Philips v. Osborne, 403 F.. 2d 8c6, 828 (9th 


Cir. 1968) + 


"The Act ( the LMRDA ) was a response to the 
report of the Select Committee on Improper 
Activities in the Labor Management Field, more 
popularly known as the McClellan Committee 
Report. This Committee uncovered widespread 
practices of misappropriation of union funds 

and illicit profits Sy union officers, as: wet 
as repeated instances of violence and racketeer- 
ing. See Interim Report of the Select Conmittee 


on Improper Activities in the Lebor Management 
Picid. Sy Rep, Ne. Tal) S5th Gong. , 2d: sess. 
(1958))," 
Le rset EATS  COntexe tat. Che mL view plaintiff's 
responsiveness, or lack thereof, at his deposition. 
facts and circumstances should be taken into consideration 


in determining whether "good cause" had been shown. See, 


Purcell v._Keane, 406 F. 2d 1195, 1200 (3rd. Cir. 1969). 


a 
| 


Additionally, it should be emphasized that defendants, 
moti «n to dismiss came after only their pretrial discovery 

had begun. They had taken plaintiff's deposition at two 
sessions, had served written interrogatories and had "“inter- 
viewed" plaintiff's supporters. Pre-trial discovery, however, 
is not available to a plaintiff suing under Section 501 (Bi, 


until after leave to file the complaint has been grarted. 


Horner v. Ferroa, Supra at ¢e9 n. 6. Pinintitt, not Meving 


access to def nts' nor the NMU's files, nor the opportuni- 


ty at 1e time of defendants' Rule 12(b) motion to begin his 
pre-trial discovery, should not be unfairly prejudiced thereby. 
The charges inade by plaintiff in his complaint were consi- 


dered by Judge Werker to be based upon mere hearsay and scuttle- 


butt. But when trial proceedings were permitted in the Morrissey 


e. Curran et €)) 73 Civ, €Oe Sr cific information was elicited 

‘| from defendant which confirmed the truth of this plaintiff's alle- 
gations tnough they appeared to be unanswered in his deposition 
at page 188,189. Exerpts from nlaintiff's depositions at page 


188 and 159 are as follows: 


Q That paragraph alleges that the defendants made, 
approved or caused to be made approved, " ..improvident, unautho- 
rized and collusive contracts to guarantee pension and severance 
pay from the NMU General Treasury in the event of a declaration 
of invalidity of Union Pension Plans to the following non-member, 
NMU employees:” 

Then it. lists five employees::Mr. Ernest Olson; 

ilton Bright; Mr. Bernie Raskin; Miss Ann Diamond; and Mr. 
Eugene Spector. 

Now, will you tell us on what facts you based your 
allegations that these contracts exist? In other words, how do 
you know that there are such contracts? 

I have been told by different members that they 
have the contracts. 

Q What members told you? 

I can't give their names due 
prisals. 


However at page 448 of the minutes of the Morrisey case supra, 


ft indicates the following: oOo 4/21/76. 


Q Has there been any talk about reducing the 
Salaries, GlIMInatiIng Severance (Day Or reducing the pensions of 
the officers? 
No, Sari 
You eliminated severance pay of the seamen, 
didn't you? 
Yes. 


Mr. om the union, did 


Yes, Sir. 
He wasn't a union member, 
NO, Sif. 

And he paid no dues to the 
No, sir? : 

Or to any other union? 
That. 2 dont know. 


' 


He received over $100,000 from the pension, did 


Yes, sir. 
How much did he receive? 
A How much did he receive? don't know. About 
$150.000, something around there. I'm not sure, 
QO [nh a lump sum: 
A Talking about a Jump sum, yes, 51 
Here the trial proceeding indicated that Berni 
held the position of Director of Publications for 
position only, received out of the general retirem 
hundred thousand dollars ($100,000) as severance pay when not only 


was the union membership not informed of this payment but their 


very own severance payments were no longer permitted. Exh-4,F H. 


Proof of unauthorized payments without notice to the Union 
membership is illustrated by page 4 of the minutes of Morrisey 
case previously cited wherein a payment of six thousand three 


hundred and fifty dollars ($6,350.00) was 


the former national president of N.M.U. 

I will give you an example. After Mr. Curran left the union, 
there 18a DIT) to The unton for a portrait oF Gurre $6,350, 
Where that portrait hands, only the peopie in 
would like to know, myself. 

Additional unauthorized payments to Mrs Curran, wife of the 
retired president of 13 Came €0 11eht arising out of =he 
Morrisey case when a Cadillac car was obtained for Mrs. Curran at 

t of $8(023.19 and sa rented Cadilidc for tir. Curren at 


$16,040.88 fora period of two years. At the end of ‘the two year 


period a purchase of this same Cadillac came out of #the general 
| 


treasury ata ‘cost, of $2,942.00. Exh: 4nW: 


Further specific evidence of an improvident, unauthorized and 
collusive nature of contracts made by N.M.U. with staff employees 
involved their contract with one William Perry entered into on (Exh-€ 
Pogust 2, 1966. The digest of a deposition taken of William 
Perry on file itn the Court in the Morrisey case, inaicat 
Perry received $176,602.61 on January 16, 1969 from the General 
Fund of the NMU for the duties of carrying out instructions of the 
president Curran, relaying messages and attending meetings. If 
is significant to note that Mr. Perry in suing upon enforcement 
of his contract against N.M.U, and the latter in their fitted: ans- 
wer contained the admission that the Perry contract was illusory. ~xh 
Since this contract is but one of many negotiated by the NMU union 


knows how many others have been entered into in a 
uf 


frivolous and wasteful manner at the expense of the union members 

who know nothing about such contracts and have never authorized 

them, for example, Hoyt Haddock received an N.M.U. pension, seeCurran 
11's digest of depositions, Charles Snow's alleged $50,00C pen- 

sion, minutes annexed in subsequent format and Alvin Shapiro who 

was the administrator of the 4.U. pension and welfare plan from 

1966 to 1972 who also..iws the recipient of a pension from N.M.U. 


‘ 


and also in possession of a ‘contract. All the foregoing person's 
financial interests with the N.M.U. have never been disclosed or 
divulged to union membership or approval although the plaintiff 
specifically requested a copy of the pension annuity and employ- 
ment. contract iof Mrashnapire from Noth. by: better dated 1/11 
74. Be Ree ee 

As a) further @ilustration of misapproprivation of unton funds 
and illegal distribution of said funds from out. of the ‘general 
treasury in direct violation of dudge Bonsol'’s order in the case 
Of Morrissey v.; Corran end NM. ek ah, 69 Civ 442, 1s Bae’ sttude- 
tion of one M. Quinones, an elected union official of patrolman, 
who later became chauffeur of President Curran. This Mr. Quinones 


received a lump sum pension on retirement out of the officer's 


pension fund and general treasury, a total of one hundred and two 


thousand, three hundred and forty dollars ($102,340.00), of which 


$36,888.00 was taken out of the general treasury to supplement 
the lump sum payment. The foregoing illustration is presently. 
extracted from the minutes of Morrissey ca (73-204) page 25. 4/19/76 
The instant situation clearly indicates violation of Judge 8onsal's 


previous order and kighliah 


granting the 

any hearing and prior to a pre-trial discovery by plaintiff, oranted defendants’ 
notion even though a “qood cause" showing had clearly been made on the face 
verified application, Plaintiff's affidavit with annexed exhibits and the 


omplaint. Under the 


E ON VEPIFIED APPLICATION 
S DISCOVERY BEGAN 


PBS CLS 
ie t i» 1 


De ate el Spire 

t . | ee te aan rk by ibe: 32 
. °. * ° i « i ; 

Plaintiff was asked in his Examination Before Trial about 


persons holding dual positions in the union and was unable to 
specifically state details witnout an opportunity of discovery. 
Yet in the Morrissey case previously cited the following exposure 
was disclosed concerning dual positions held by one Charles Snow, 
a retired police officer. Exerpt taken from page 451  .f Morrissey 
supra. Ex: H. 

MR. MC ENERNEY: l'm serry for the conditions o 
Snow's health but I am asking what he received 

THE WITNESS: I don't recollect. 

You know it was over $50,000, don't you? 

A wom nom sures Sin. 

@ And We also received « pension from the N.? Pension 
and Welfare Fund, didn't he? 

A Pension and Welfare Fund? If 
was in dial sayrol!. 

He was getting paid from the N.t 

from the M.U. Pension and Welfare Fund? 

Ae Payee) t. 

Plaintiff based upon the foregoing specific examples of finan- 

Cial “impropriety performed by the N.M.U. upon its members, was 


unable to disclose this information in a factual manner at the 


time of his depositions and in his complaint at the inception 


of the action,,due to his inability to obtain discovery measures 
against the defendants: The Court in the Morrissey case (73-204) 
did not preclude the plaintiff therein from a showing of good 
cause based upon hearsay as evidenced from the following minutes 
of plaintiff Morrissey at page 419 and 420. Therefore good cause 
on the part of the plaintiff could not be determined until after 
discovery and a general trial of the issues herein. 

rignt. Is there any other source of tnformation 
that you had for the allegations you make in that letter of August 


2.1971? 


A Well, only that I am quite familiar with what happens 


in this union, I have been a member for 35 years, I am a former 
official in this union. I have been very active politically in 
the union for the last ten years, and I have all sorts of infor- 
mation from the members themselves. Offhand, an't remember 
who they are. 
YOu say -- 
-- but I spoke with many members. 
You say active politically in oppcsition to the pre- 
sent administration of the union? 
A that's right, 
Q Is there any specific source that you can t611 us for 
i} your information thatyou put in that letter, other than the Pilot 
|and the discovery before Judge Bonsal, specific source that you 
can tell us about now? 


A Offhand I can & think of another, ne. 


Exh. L., W. 


In Levinson Vv. verry; 


71 LRRM 2554, the Court dismissed an action brought 


Section 501 (b) of the Act ion the ground that Plaintiff 


to comply with the request requirement o 

simultaneously rejecting the defendants’ argument that 

cause" could not be shown because the verified complaint 

based on “information and belief" rather that personal knowledge; 
The Court stated: 


"We find no merit to defendants" further 
assertion that the statutory require- 
ments of a verified application re- 
quires an affidavit based on personal 
knowledge and not one based on information 
and belief. Giordaniv>v Hofiman, 278-6. 
Supp. 885. While conceivably .leck of 
personal knowledge on the part of the 
member plaintiff might be a factor de- 
serving of consideration in determining 
‘good cause', that circumstances standing 
alone should not. be determinative of the 
right to bring suit.” (eitation omitted- 
emphasis added). 

the Court in Levinson s ed, "Consider- 


, 
ing all the papers before us, we find ourselves in complete accord 
| with dudge BRYAN"S finding of ‘good cause” ..” 
Moreover, “The verification requirement pertains 
to the ‘application’ for leave’ to file a complaint and not to 


actual pleading." Horner v. Ferron, Supra at p. 227 (emphasis 


\added).- In the case of Levinson vv. Perry Pe Supp 


| supports the view that personal knowledge of a complainant 1 


not necessary for a showing of good cause, 


had ordered the rlammtitt 


ne OV aS aes £€ be 
bi GUE aie ho a 8 Os SO ) 


made to 
Baltimore even in ligh 6 and personal ris 


is a handwritten letter - 


been 


(32 as 


remember that 1 
ch an order au 


Judge Werker 


signed 


cause was insufficientfor 
Why submit a Plaintiff to the rigors oF leposition if the Court 
finds no justifi i i is Sul Jinko fro 12 0 t had problems in ob- 


taining attorney, in fact when Judae ordered him to Dé cenosed 


Plaintiff's attorney was being rele fron . case, and Dinko had no attorney 


when the order came down. C en IT UNDER THIS SeCt1 OF THE ACT IS A 

GREAT FINANCIAL BURDEN TO THE PLAL: “FS NOT ONLY IN THI BUT IN ALL UNIONS. 

It seems that Congress set uf his feature as the true safequard against 
a 


unions being unduly 


go through the menta 


threats, 


felt. 1¢ 


got to 


beating 
eration 


} never 


that the court 


if there 


transcripts. 


Cr s+ 
VOUT t 


transcripts or minutes 
Court relied 
a possibili 


e Plaintiff's showing of 


preci on 
ed - tp? 


as nappennina, 


know what is happening. The Ne press was distributed 


union affairs 


to the members also. The other fliers 


to the court by the union 


orrissey in nanes 419 & 


up the union 


him without my 


or without understand- 


hina served 


sion aot 


ttorney have even 


:}soninion. 
could not 
come itions and 


ide docum- 


complaint without some argument fron 


portunity 


his 


for him to rebut or 


{ 
aL 


A hearing was necessary for outside documentation, docum ntation outside the 


be admitted prior knowledae, 


ooportunity for arguments. de the perimetet 


ISSUE 


Flected Cfficials and Appointments 


i} In Dinko's deposition of April 22,1975 in reference, excerpts from pages 192-199 


Cl, 


In paragraph (i), you allege that defendants appointed 
men elected to union office, to different positions in order to pay 


them two and three times the salarv of the office to which they 


were elected by the union membership. .to which men are you refeering 


‘| Dinko responded qiving names of several officials including Mr. Rich, "r. Hamoton 
Martinez, Mr. Zeidel and others. 
i, will take the opportunity here to present some facts thc could not present 
District Court since I, had no Hearing. ‘'s kind patience, 
ttake the example of Mr. Hampton. 


‘yr. Hampton was elected in 1973 to the position of New York Patrol 


this this is the lowest elected position. some time thereafter he was made 


fed 


a Regional Representative/Director without the members approval. He 1s in charge 
t Enforcement. But Mr. Hampton is also the Mayor of Paulsboro to my 


‘knowledge since about or before 1974, he was first® Interim Mayor*® then he was later 


aI 
elected, as Mavor of Paulsboro which he still is to my knowledae. 


2 


| At the 1976 NMU Convention it was revealed the salaries of some Officials, 


The salaries listed here are those that were already/Exh-X 


Lintch I will list 


inflated in 1975 with membership approval as provided for after the members rat- 
| 
'§f4eq a contract with an increase of about 12%. the officers are entitle to the same 


| Job Titles. Salaries 1975 with 12% New Salaries. 


‘President 
‘Sec-Teasurer 
\V-Pres. 
iReg.-Rep./Dir.* 
iPort Agent 
iPatrolman* 

1} 


ALook at the above will show that the salary of a patrolman is almost half that 


aa 


lof regional Rep/dir. , which is what was done with Mr. dampton. The expense allowand 


of :the two positions cannot be compared one job is on the local level while the 


rf 
{ 


other is on the National level. Patrolman expenses are limited and they do not 


get NMU credit cards; while the other job has unlimited expense account & Creditcard 
iNew that salaries and expenses are combined the resulting figure can he possibly 


| not double and triple but quatraple that of a patrolmansthe office to which he 


i'was rightfully elected to by the members and moved from without their knowledge. 


i' Is it possible that he is still an elected patrolman covered in the Officers Pensio 


Plan? Reaional Rep/Dir. is not an elected position. Is this one reason for 


having the Plans joined so that these non-elected into high positions can enjoy 


the fabulous benefits of the Officers Plan, credit -card priveleges and the 


unlimited expenses enjoyed by NMU bia wias? We pay the ridiculous tabs,as operating 


|: expenses.Exh. D. See Diaest of Perry's Deposition p.2 Headquarters exoense $626 .260 


a month. Exlu-W: 
NMU's GOOD CAUSF_FIND. is funded by monies from the 


General Fund, for Charitable purposes mainly, and are a “ually diverted the 


‘contribution and actually use it for political purposes. In NMU Pilot November. 


1975, The National Office Meeting Minutes of September 12, 1975,shows that Mr. 


Hampton was present at that meeting. That Nunber 4 on the Agenda. is the Approvai of 


|| Good Cause Contributiqns . Under 4 at h. reads as follows on page 17 of The sais 
| wr 


| issue of the 11/75 NMU PILOT: In The National Office Minutes: 


nh. Second Baptist Church (Banquet honoring Elwood B. Hampton 


Mayor of Paulsboro, New versey sip (Exh. N.) 


The above are examples of violations of Section EQ (a), to hold the monies of 


the organization and not for adverse parties and purposes. 


Mr. Dinko was founded in his allegation of WS Ci}... And the District Court erred 


THE INTENT OF CONGRESS IN LEGISLATING LIMRDA was to deal with such abuses 
as the ones I have estatlished in ay case. Should my appeal be denied, then we, 
the membership has no where else to go,,except back to Conaress. But Congress in 
passing this Law intended for members to go into Court , and for the Court to 


be the avenue where members can seek relief. The Court was deleaated the job 


of enforcing this anti-corruption law. Therefore this Court does have jurisdict ic 


lL, pray This Court 9 t i 
, pray This Court to Grant my appeal and the relief sought, for I have Good Cause 


-26b- 


There can be no doubt that plaintiff after thirty years of 
being a bona fide member in good standing of his union has a 
justified basis for bringing this suit to determine ew his moneys 
are being expended and in what manner. eo Treo vyery) Teast 
third party beneficiary the plaintiff has standing to sue, yet 
even Judge Werker admits the plaintiff has standing under 
29, section 431. (Indicative of the fact that defendant has not 
complied with full disclosure under this law 15 anes which 
shows that certain credit card charges amounting to $963,506.51 
do not state the following: 

1. The name of the person who incurred each such charge, 
the nature and purpose of each item charged or whether or not the 


payment of each such item was reflected in the LM 2 form 


with the Secretary of Labor (29 U.S.C. § 431 (b) 3) and oe 


The information sought does not appear on the LM 2 

Representative of further violations of Title 29, section 43] 
is the annexed exhibit wherein $500,000.00 was paid to the N.M.U. 
by American Export lines shieping Co. for the tie-up of Che) Sie. 
Independence and Constitution, which funds there exist no present 
accounting for according to N.M.U. officials. These moneys affect 
the personal financial interests of this plaint?Tf? ds Ne was a 
permanent crew member of tr S.S. Independence and should have 
been allocated to his pension or benefit plan. This ‘has not been 
done nor has the Union even informed the members of the receipt 


of this moneys or its present whereabouts. Also shown from this 


exhibit is the unaccounted sum of $700,000 which w 


from General Fund to a Fighting Fund account for legislative 


political purposes. Exh.q.,T. 


i|There were payments out of the NMU General Fund Well in excess of $200,00. a yea 


'|in some years to such Committee (The AFL-CIO MARITIME COMMITTEE). Exh. 


iThe practice of taking pay in lieu of vacation" is not reflected in the reports. 3 


The sale of the Headquarters building which officials acknowledged had cost 
$6.5 Million in 1964, was being depreciated at about a total of $1, 161,737.13. 
| In 1973 the members voted to allow officers to negotiate the sale at a first 


\lofferof $6 Million with the promise that they will neactiate a higher price, 


inever told that the building was sold at a loss on the book value the actual los 


was even more than that figure.—xh. U., V. None of these things are reflected 


i\When the building was sold the Book Value was $6,280,168.47 the membership was | 


in the said Report. Nor did the Periodic Financial Reports . to the membershi 
reveal that the Net Price on the sale was actually $5,943,409. Nor did these per 
liodic resorts showed that the membership will have to pay an additional cost 


{ 
| 
| 
| of another $587,576.67 for Leasehold improvements for the new Headquarters site. 
i| 
| 

| Section 431 (c) is an impossibility for members outside the National Office 
| 


: t. 1. A ; . 
itlevel; who defines just cause 1n order for you to inspect the books Tne heirarchy 
lof the union will never find just cause for a member, especially one defined as 

|| 

la dissident. My letter does ask for a report but it was never complied with. 


|| Such reports will only be shown through court orders. 


| 


‘hedaheeslae -- The NMU nembership as well as Mr. Dinko is in the capacity of an 


As to section 307(a) it does not apply to Dinko as defined by the Court in this 


j 


\\ 

‘hie tea they coatribute to the Staff and Officers Pensions etc; out of the 
| 

| 
aes 


General Fund which are direct contributions of the membership in the form of 
Dues etc., Therefore Dinko does have every riaht to know how hi 
spent by the Officials in,their capacity of Trust and recipients, as their Ben- 


efit and Pension and Welfare plans are Funded from the General Fund-members money 


iIt is Common Law that when a person pays for something he has a right to know what 
the gets for his money. I do not know the Law but there is a Law that if you are 

a stock holder vou are entitle to an accounting and a vote as to what is done. 
Similarly a union member is in a capacity similar to a ock holder the Law 

makes that analoay by its provisions in the LMRDA in itle V.,whish deals with 
Fudiciary Responsibilities of Union Officers; also Title II. through its Reporting 
Requirements .A member has a right to ask for an accounting of any fund for which 

he is obliaated to nay, he also has the right to ask for an account of how his money 
is spent. Therefore the Judge again erred in apnlvina the wrona law to Mr. Dinko 


Title 29 sections 397(a) and 308(b) does not hold or annly to this issue, rather 


{ 


Title V is applicable and the old ever faithful Common Law. Good Cause is shown. 


In this instant matter, the Court below, without any hearina and prior pre-tria 
discovery by plaintiff, granted defendandt's motion even thouch a “good cause 
showing had clearly been made on the face of the verified application, plaintiff's 


affidavit with annexed exhibits and the complaint Under the circumstances, this 


‘ 
was error. Also the Court has not comnliéd with the instructions of the Court 
ii 


of Appeals, The Court has again made a decision without showing that each and 
i} 


every alleaation of plaintiff is without merit. The Court based its decision on 
plaintiff's complaint and depositions and ignored the suggestion of the Hiaher 
Court that the possibility of a hearing will also serve the purpose of searching 
for" good cause" The Higher Court observed in procedural aspect of determijina the 
issue it observed that at a contested hearing, if there 

] 


Judae may"look somewiat beyond the comlaint. 


Court nas erred. 


CONCLUSION 


THE JUDGEMENT APPEALED FROM DISMISSING THE COMPLAINT HEREIN SHOULD BE 


{i 
{| 


1 REVERSED. 


\ 
} 


REQUEST FOR COURT"S INDULGENCE. 


I hereby ask permission to kindly beg the Court's indulgence. The Court 


{ 4 Th 4 Areal . 
must have surely observed my use and reference to The Morrissey v. NMU, 73Civ.20¢ 


Ii will like to inform the Court that I sought to intervene in that case. I have 


4 motion pending before Judge Conners since around August, 1976, he has not made 


4 decision on that as yet. The basis of that motion is Rule 24 FRCP; that my 


with those in 


~A mr 


claim and the main action have auestions of law and in common, 


Morrissey's case. Bath cases deals with compliance with LMRDA 29 USCA 501 is 
3 


at issue , plus at least [8 alleaations of wrong doinas by Defendant NMU in 


common involving commen facts of money paid or received and actions of officials 


lof the NMU and Pension Fund Trustees; also the main issue deals with the Staff 


and The Officers Pension Plans and the funding of those plans out of the General 


concerning these PLans prior 


Fund. Morrissey questions tne violative actions 


land upto 1972,. Dinko on the other hand is attacking similar actions of the 


is a continuation of the other. 


| 
llsame Plans that occurred in 1974 , the one 


Attached is Appendix A as an exhibit, it lists the similar facts and allegations 


I 


1 


of both cases. The only basic difference in 
| 


isougnt. 


the two cases has been the Relief 


atch Doa Committee , 


Dinko is asking for the creation of a membership 


l'while Morrissey seeks Receivership; however in a letter to the Judge on 3-10-76,424; 
ji Dy Morrissey'§ attorney a request Was made unofficially for a Watch Dog Committee 


also. The two cases are $0 similar that they are almost a duplication of each 


other. Allegations are broad and leaves roo! 138 lot of latitude in each 


case: so that a specific mentioned in one case and the other finds out it can 
then be easily incorporated into the other. For example Dinko mentioned 
certain specifics in his complaint, verified application and his deposition 
that was quickly incorporated into Morrissey's case in 1975 and in 1976, a 
fact that I am happy about since I have not been as fortunate as he has been 
in the courts nor as lucky as he is to have a good attorney for so long; so 
any assistance I can give him in his fight for Justice for the Rank and File 
membership he can have with my blessings. 

However due to the similarity of the two, what happens to one can harm the 
other this true of all Court Decisions, a precedent for one person can harm or 
benefit many. This was my reason for wishing to intervene on Morrissey's case 
as if the two cases are together we then don't have to worry about the other's 
case. 

The next reason is that both actions are class actions in behalf of the NMU 
membership, should both cases win eventually it is a double expense. 

The next reason ig why should two cases so similar but yet different be 
tried by two different Judges in the same Court,a double expense.? 


Should I be Successful in my Appeal, which I am confident that I would 


win:I,hereby beg the Court,if it is not too late, to JOIN the two cases, 


and have one litigation once and for all to straighten out the problems we 
are facing in our union in regards to violation of the Laws,mis-use of union 
funds, and the infringement of members riohtsand many other violations of the Law 


I,hereby reiterate my request that the Dinko and the Morrissey cases BE JOINED. 


I. thank the Court Sincerely for its kind and patient indulgence. 


Ill Good Cause 


We turn now to the other basis of Judge Werker’s doci- 
sion. Section 391(1) also provides that “vo such procecd- 
ing [to sue union oflicials] shall be brought except upon 
leave of the court obtained nesa verifed appliention and 
for good cause shown... .” The judge held that plaintiff 
had not made an adequate showing of good cause. When 
he so ruled, Judee Werker had hoefore him a number of doce- 
uments, including plaintiff's verified application for leave 
to suc, a lengthy aflidavit of defendants’ attorney, and 
plaintiff's deposition. Plaintif?s verived application con- 
tained a variety of charges of wrongdoing, which ean be 
roughly summarized as alleging an improper revision of 
the union’s officers’ pension plan, the withholding of certain 
financial and membershiy, cata from nlaintiff and other 
union members, and the imiseppropriation of union funds. 
Defendants’ affidavit answered cach of pla iff’s many 
charges in detail and offered evidence that plaintiff's 


charges were, for the most part, based on unbelievable 


\ 
hearsay or his own eredib lity, which is, aceording to de- 


fendants, nonexistent. 

Judge Werker did not disenss plaintiff's charges or 
defendants’ response. Stating that he hed the benefit of 
defendants’ “detailed exhibits ... particularly the deposi- 
tion of the plaiutiff.” the judge merely held that plaintiff 
had not established “good cause,” which he defined only as 
resting “in the sound diserction of the court.” Plaintiff 
claims that the judge’s ruling was both substantively 
wrong because good cause was established and also proce- 
durally defective because the complaint should not have 
been dismissed “without a hearing or trial of the allega- 
tions.” ° 


Brief for Plaintiff-Appellant, 13. 
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The latter contention is easily disposed of. Section 
501(b) does not prescribe any procedure for a determina- 
tion of good cause. The statute explicitly authorizes an 
ex parte determination, althongh it does not require it. 
See Horner vy. Ferron, 962 F.2d 224, 228-29 (9th Cir), 
cert. denied, 385 U.S. 998 (1966). There is support for 
the view that bofere finding gond cause and allowing the 
action to proceed, the better course 1s to give union offi- 
cials a chance to demonstrate that ,od cause is lacking. 
Penuelas v. Moreno, 198 F. Supp. 441, 449 (S.D.Cal. 1961). 
The same procedural result is reached when, as in this 
case, the district court determines ex parte that there is 
good cause but then allows defendants to move, in effect, 
to vacate that order.’ See, e.€., Levinson v. Perry, 71 
LRRM 2554 (S.D.N.Y. 1969); Schonfeld v. Rarback, 61 
TRERM 2043 (S.D.N-Y. 1905). We, approve of that prac- 
tice as a practical means of protecting union officials 
against vexatious and harassing suits, the obvious policy 
behind this portion of section 501(b). See Torner Vv. 
Ferron, supra, 362 F.2d at 998. In this case, contrary to 
plaintiff's contention, Judge Werker did hold a hearing 
although no evidence was taken. In that respect, the 
judge did not err; to determine good cause no more was 
required, certainly not—as plaintiff argues—a trial. 

Plaintiff’s claim that good cause was shown is more 
troubling. Ordinarily, one needs no permission to litigate 
under a federal statute. The requirement that plaintiff 
obtain leave of court upon good cause shown in order to 
proceed with his lawsuit is an unusual one. Unfortunately, 
the legislative history is unilluminating as to the content 
of the requirement. As a result, the courts have been left 
to wrestle inconelusis ely with the problem of defining 
good cause. It has been observed that Congress must have 


10 That two different judges were involved here seems to us irrelevant. 
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intended mo! 
the union to s 
v. Moreno, s\ 
seems reaso! 
have for the 
defining goo 
One obvio 
the union m 
good cause Of 
with this not 
instinctively 
cause. See ¢ 
(S.D.N.Y. 2 
claims”); S¢ 
(papers “sta 
Both of thes 
set forth in 
F. Supp. at 
“facts whit! 
Schonfeld, | 
which plain} 
The most 
in Horner 
cussion the 
determinin”’ 
that at a c 
judge may 
F.2d at 22 


Thus ji 
affidavi 
is not 
action 
the ac! 
of the 


intended more than that a union member has requested 
the union to sue and the union has failed 10 do 50, Penuclas 
vy. Moreno, supra, 198 V.Supp. at 444, and the preposition 
seems reasonable. Put beyond that, the reported eases 
have for the most part not devoted much discussion to 
defining good cause in this context. 

One obvious meaning of good cause could be whether 
the union member’s application for leave to sue states a 
good cause of action on its face. District courts, familar 
with this notion in the context of motions to dismiss, have 
instinctively embraced it as a minimum basis for good 
cause. Sce e.g., Wimbush v. Circa, Doh F Supp. 316, 318 
(SDNY. 1972) (“proposed complaint alleges eolorable 
claims”); Schonfeld v. Rarback, supra, 61 LRRM at 2043 
(papers “‘state a elaim upon which relief may be granted”). 
Both of these decisions, however, also emphasized the facts 
get forth in the moving papers. Soe Wimbush, supra, 306 
F. Supp. at 315 (complaint supported by affidavits alleging 
“facts which would provide good eause for litigation’) ; 
Schonfeld, 61 LRRM at 2044 (“a x ealth of facts and acts 
which plainly support” the charge). 

The most extensive treatment of good cause is found 
in Horner v. Ferron, supra. although the excellent dis- 
cussion there focuses raainly on the procedural aspects of 
determining the issue. The court did observe, however, 
that at a contested hearing, if there was one, the district 


judge may ‘Jook somewhat beyond the complaint.” 962 
F.2d at 229. 


Thus if the defendant can establish, by undisputed 
affidavit, facts which demonstrate that the plaintiff 
is not a member of the defendant union, or that the 
action is outlawed by a statute of limitations, or that 
the action cannot succeed because of the application 
of the prin-iples of res  dicata or collateral estoppel, 
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or that plaintiff has not complied with some controlling are in di: 
condition precedent to the bringing of such a suit, with the ; 
then although these defects do not appear on the face pute as { 
of the complaint, they may warrant denial of the a fortiori 
application. ceeding t: 
However, we think it inappropriate to consider, at may be fil 
such a hearing, defeuses which require the resolution should be 
of complex questions of law going to the substance fend it ay 
of the case. Defenses of this kind should be appraised it should 
only on motion for summary judgement or after a plaintiff | 
trial. Defenses which neeessitate the determination fendant \ 
of a genuine issue of material fact, being bevond the judgment 
scope of summary judyment procedure, are a fortiori, It has 
beyond the seope of a proceeding to determine whether should mi 
a section 501(b) complaint may be filed. Defenses in- able caus: 
volving disputed questions of fact should be appraised for belicf 
only after a trial at which the parties and the court ings com} 
ean have the benefit of a complete inquiry. assisted Union Of 
by such pre-trial discovery as may be undertaken. L. Rev. 4 
[Footnotes omitted. ] an excer} 
Moreovet 
tiff union 
defendan 


Id. This discussion clearly comes down on the side of look- 
ing to more than the complaint, but how much further is 
hard to sav. We agree that the district judge is not lim- employe 
ited to the face of the complaint, if he chooses to go heyond suggeste: 
it, as Judge Werker did here in relying on “the numerons 
detailed exhibits” offered by defendants.” But {his does whe! 


not advance analysis as far as is necessary. If an “un- that 
disputed affidavit.” in the Horner vy. Ferron phrase, estab- of tl 


lishes a fundamental legal defect in the action. we agree the | 


that good cause is not shown. Dut if the material facts me 


Bena! 
il In Tucker v. Shaw, 378 F.2d 504 (21 Cir. 1967), neither we nor the 
district judge, 269 FP. Supp 994 (E.D.4.Y. 1966), locked leyond the 
“detailed factual verified application,” which was considered ex parte, 
in finding good cause. 
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are in dispute, the problem is more complex. We agree 
with the point made in Iorner that since a genuine dis- 
pute as to a material fact would bar summary judgment, 
a fortiori such a dispute is “beyond the seope of a pro- 
ceeding to determine whether a cection 5O1(b) complaint 
may be filed.” Id. The factual showing to institute a suit 
should be no more demanding than that required to de- 
fend it against a motion for summary judgment; indeed, 
it should be somewhat less, since at the earlier stage a 


plaintiff has not yet had a chance for discovery and a de- 


fendant will still have the later protection of a summary 
judgment motion. 

It has been suggested that wood cause in this context 
should mean that the plaintiff has made a showing of prob- 
able cause, with the latter defined as “a reasonable eround 
for belief in the existence of facts warranting the proceed- 
ings complained of.” Soe Clark, The Fiduciary Duties of 
Union Officials Under Section 501 of the LMRDA, 92 Minn. 
L. Rev. 487, 466 (1967). The suggestion finds support in 
an excerpt from thie legislative history of the section.” 
Moreover, we have used an analocous concept when plain- 
tiff union members in a section 501 suit move to prevent 
defendant union officials from using counsel ordinarily 
employed by the union. In an early ease under the Act, we 
suggested that the test for that relief should be 

whether the plaintiff has mace a reasonable showing 
that he is likely to sueceed, and whether the conduct 
of the defendants is in conflict with the interests of 
the Union. 
Senator Javits, one of the sponsors of the Kennedy-Ervir 

Senate, from which the good cause concept sas apparel 
stated: 

If the member is given leave to sue—in other wo 

some probable cause—he may sue... {Emphasis 


105 Cong. Ree. 6529 (1959). 
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See Holdeman v. She’don, 311 F.2d 2, 3 .1PG2). (per plaintiff 
curiam); Tucker v. Shave, supra, 208 Fo2d at 396-07. “Good dants ce): 
cause” is an elastic concept, and is often used as a short- ated si 
hand summary of the underlying policy reasons why a fades ee 
eae 1 ) ’ . r ig 
litigant shi nid be able: to attain) a speeied result.'4 Hlere, ground } 
two policies compete: supervision of union officials in the these all 
exercise of their fiduciary obligations and protection, dais a 
through a preliminary screening niechanism, of the internal dunia | 
operation of unions aevainst wnjustilicd interference or sion plar 
harassment. We believe that both these policies are served make ne 
if good cause in section 501(b) is construed to mean that A 
plaintiff must show a reasonable likelihood of success and, t ae 
with regard to anv material faets he alleves, must have a | ee 
reasonable ground for belief in their existence. 

Returning now to the case before us, we do not know 
what standard of good cause Judge Werker applied. We 
do not fault him for this; the practice has apparently been 
to determine good cause in a conclusory manner, without 
any findings or detailed diseussion.! While findings of 
fact and conclusions of law are not required in the tech- 
nical sense, it would be most helpful in a case like this to 
have a fuller explanation of the bases of the district court 
decision. Cf. Horner v. Ferron, supra, 362 F.2d at 229 n.7. 
After all, whatever a judge does in this situation has seri- 
ous implications. Denving leave to sue is usually the end 
of the lawsuit for plaintiff, and allowing the suit to prov? :d 
is, under this statute, also a grave decision. There are 
numerous allegations in the complaint to which defendants 
offered a number of varying responses. Tow the district 


judge assessed each should be mé de clear. For example 


13 E.g., the good cause requirement of Fed. R. Civ. P. 35. See Schiagen- 
hauf v. Holder, 979 U.S. 104, 117-22 (ict). 


14 E.g., Wimbush v. Curran, sup ) : 
; . Curran, supra note 7; Schonfeld v. Rarback, 6 
LRRM 2043 (S.D.N.Y. 1965). sue 
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plaintiff has made a number of factual charges which defen 


vt 


dants characterize as “wild? and completely unsubstanti- 


ated, and give their reasons for so asserting. If the district 
judge concluded that plaintiff did not have a reasonable 
ground for belief in the existence of the facts upon which 
these allegations are based, i would be helpful if tat co 
clusion and the reasons for it were stated. Similarly, if the 
claimed defect in publishing the terms of the revised pen- 
sion plan was on its face legally untenable, the judge should 
make that basis of his opinion clear. 

Accordingly, we remand for further proceedings consis- 


tent with this opinion. Costs to abide the event. 
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co:.tributions to the NMU Officers Pension Plan and any other fringe benefits payable 
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le received money in 1972 “in lieu of vacation". 
iis bass, for this was "by not taking vacation". 
The practice was commenced in 1963. 
The practice of pay to “Liew of vacation" was 
not announced to the membership. 
Officer vacation was originally 30 days. This 
was increased in 1969 to sixty days. 
The meinbership was not advised, when the vacations 
were extended, that the officers had not been taking vacations. 
He was furnished in 1940 by NMU with an American 
Express Credit card and has had it since. 
He was also furnished with a Diners Club card, 4 
Carte Blanche card, a Dealers Leasing card and an Aivyiine 
Credit card. 
NMU leased a car for his use from Avis. 
His car rental, United Airline charges and hotel 
bills were all paid by NMU. 
His signature appears on the LM-2 reports. 
MU operating disbursements for National Headquarters 
for ihe month of February 1972 was $626,260. 
Something close to $500,000, of the money recovered 
by the union from the Officers Pension Fund was put in a 
separate bank account to establish a pension plan for those 
deprived of a pension by the judgment in the prior action. 
This money was paid to the Amalgamated Pank. 
This resulted from action taken at a National 


Office meeting. 


: i} “Heet 2 Barisic-direct 


salaries, eliminating severance pay or reducing the 


tho 


Sun pensions of the officers? | 


aoe A No}. Sir. | 


Q You eliminatedthe severance pay of the seamen, | 


ed 


[eal 


eat didnt you? 


Yes. i 


=) 
Y 


i 


| Q Mr. Raskin recently retired from the union, did 


1024] A Yes, Sir. 


ll @) He wasn't a union member, was he? 


12 A No, sir. 


132) Q And he paid no dues to the NMU? 
14 A No, Sir. 
ay 0) Or to any other union? 


16 | A That, 1 don’t know. 
| 


eae Q He received over $100,000 from the pension, did 


19. A Yes, Sir. 
20 Q How much did he receive? 


pal A How much did he receive? I don't know. About 


22 $150,000, something around there. I'm noc sure. 
ie J 


23 | Q In a lump sum? 
“A | A Talking about a lump sum, yes, SLi 


25 Q And Mr. Breit, he is not a union member, is he? 


a | 
| 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE | 


Barisic-direct 
MC INERNEY: That's rignt. 


KOELZER: Is that part of this case, your 


THE COURT: Why is that relative here? 

MR. MC INERNEY: Your Honor, this is cross 
examination. I wanted to establish first what the financial 
condition of the union is. Wages are going up, pensions 
are going up, jobs are going down,the seamen can't get 
jobs and they are not thinking about cutting their compen- 
sation -- 

MR. DOOLEY: This is what I spoke about yesterday. 
This man stands here and testifies and the inference 
remains as to whatever he ~ says. 

MR. MC INERNEY: There is no inference taken 


by the Coure. 


MR. KOELZER: I'm sure the Court can handle 


that; your Honor. I’m net concerned about that part. 
THE COURT: Iwill permit it. Let's find out. 
Q Are you familiar with the motion in San Pedro? 
A I know the motion was made someplace. I don''t 
exac-tly if it is San Pedro. 
To increase the dues? 
Yes, many motions coming around increasing dues. 
Has there been any talk about reducing the 


fot 
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NATIONAL OFFICE MEETING 
January 29, 1975 


Present: Shannon J. Wall, President; 
Mel Barisic, Secretary-Treasurer; James 
J. Martin, Vice President; Elwood Hamp- 
ton, Contract Enforcement; Bernard Ras- 
kin, Director of Publications. Vice Presi- 
dent Bocker in Geneva at ILO/IMCO 
Conference. Vice President Miller on sick 
leave. 

1. MSC to enter into the record that 
payment in the amount of $18,440.40 was 
made to NMU Realties for the Tampa 
property of the Union which was con- 
demned by the Tampa Expressway 
Authority. 

2. MSC to enter into the record accept- 
ance by the Naitonal Office of the resig- 
nation of Patrolman Warren Powell. 

3. MSC to accept report of Secretary- 
Treasurer Barisic concerning changeover 
to plastic membership plates with revised 
dues receipt books and new receipt stamp- 
ing machines. This system will replace 
the obsolete metal plate system. Secre- 
tary-Treasurer explained the procedures 
by which the changeover is to be accom- 
plished in an orderly fashion. 

4. MSC to accept report of Vice Presi- 
dent Martin concerning recently con- 
cluded negotiations with ABC Manage- 
ment Services, Inc. for ITPE Division 
members employed in catering and jani- 
torial services on military installations. 
Substantial gains were made in wages, 
welfare and associated benefits. 

5. MSC to accept report of President 
Wall on meeting held this morning with 

e Maritime and Tanker Service Com- 
@i-: rescheduling another meeting on 
egotiations. 

6. MSC to accept the report of Presi- 
dent Wall on the Joint ILO/IMCO meet- 
ing which he attended in Geneva on in- 
ternational manning standards. Vice 
President Bocker and Research Director 
Spector remainded in Geneva to cover 
remainder of sessions. 

7. MSC to accept report of President 
Wall on his participation in the January 
25th membership meeting in Baltimore 


Pi 


where he presented the National Office 
Report. 
MSC to adjourn. 
Fraternally, 
Mel Barisic 
Secretary-Treasurer 


NATIONAL OFFICE MEETING 
February 12, 1975 


Present: Shannon J. Wall, President; 
Mel Barisic, Secretary-Treasurer; Peter 
Bocker, Vice-President; James J. Martin, 
Vice-President; Andrew Rich, Regional 
Representative; Thomas Martinez, Re- 
gional Representative; Eugene P. Spec- 
tor, Research Director; Bernard Raskin, 
Director of Publications; Talmage Simp- 
kins, Executive Director, AFL-CIO Mari- 
time Committee. 

1. The National Office heard a report 

from Robert Tilove of Martin E. 
Segal & Co. concerning efforts of 
many multi-employer pension plans 
to correct potentially damaging omis- 
sions, errors and ambiguities in the 
Pension Reform Bill as enacted, due 
mainly to the haste with which it was 
put through and the inexperience of 
its drafters. Unions in several indus- 
tries have established a National Co- 
ordinating Committee of Multi-Em- 
ployer Plans for this purpose. The 
NMU has been asked to become part 
of this Committee. 
MSC to approve the recommendation 
of Secretary-Treasurer Barisic on 
the New Orleans Hall be put up for 
sale as the building and the neighbor- 
hood have been deteriorating steadily 
over the last several years. Survey 
will be made to locate suitable prop- 
erties available for rent. 

. The National Office heard the report 
of Secretary-Treaesurer Ba-‘sic on 
the current financial situation within 
the Union and the need for further 
retrenchment. Current dues structure 
does not produce sufficient income to 
continue maintaining 27 branches. A 
report prepared by the Researci: De- 
partment for the Secretary-Treasurer 

-_ 


was provided to all National Officers 

giving an analysis of the current 

financial situation and future pro- 
jections. 

The National Office heard the reports 

of Vice-President Bocker on the fol- 

lowing: 

a. Gulf Oil Company vessel docked 
at Port Arthur where the Machin- 
ists Union has put up a picket 
boat. 

Situation of Freighters, Inc. and 
the meetings held with Mr. Alioto 
and Branch Agent McKinley. 
Sealift tankers. The Sealift Pa- 
cific is docked in San Pedro for 10 
days for repairs after the engine 
room flooded. 

The National Office heard the reports 

of Vice-President Martin on the fol- 

lowing: 

a. Organizing advances in ITPE Di- 
vision of NMU among contract 
service workers employed in mili- 
tary and other government instal- 
lations. 

Action by NMU to halt Navy 
practice of charging food service 
workers for meals whether they 
desire them or not. With the as- 
sistance of Tal Simpkins, NMU 
was able to persuade the Navy to 
reverse the policy, effective March 
1, 1975. 

Current situation with regard 
to NMU-crewed Transamerican 
Trailer Transport vessels now 
owned by the Government of 
Puerto Rico. 

Consideration of communication from 
Corgressman Mario Biaggi concern- 
ing his proposed bill which would im- 
pose a fine on an employer who 
knowingly hires an illeeal immigrant 
(first offense) and a jail sentence for 
the second offense which would be 
considered a felony. MSC to support 
the bill because it would protect the 
jobs of American citizens, stimulate 
employment of Immigration and Nat- 
uralization Service employees and 
protect illegal aliens against victimi- 
zation. 


. The National Office heard the reporis 


of President Wall on the foliowing: 
a. Meetings in Vera Cruz with Mexi- 


Barisic-direct 
Yes, sir. 
And you get the maximum on that, wouldn't you? 
A I don't think so. I think I have been dis- 
criminated there because I was a boatswain before I come 
ashore. 
Q And Mr. Wall would be entitled to a seaman's 
pension, wouldn't he? 
A Yes, sir. 
Q And Mr. Miller would be entitled to a seaman's 
pension, wouldn't he? 
A Ves, igi. 
Q And Mr. Bocker would be entitled to a seaman's 
pension, wouldn't he? 
Yes, sir. 


And Mr. Strassman, was he entitled to a seaman's 


Yes, Sir. 


And he is collecting that, too, in addition to 


the $200,009. 
What was the severance pay Mr. Strassman receiyed 
when he left the union? 
A I think it was 19 or 14 -- $19,000. I'm not sure. 
Q You signed the check, didn't you? 


Maybe I did sign the check. 


ae 
Pn 


y, 
( 
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We are running against time. But I could handle it any 
way you like. _~ 
POs 
ies T will give you an example. After Mr. Curran | 
left the union, there is a bill to the union for a portrait | 
of Mr. Curran, $6,350. Where that portrait hangs, only | 
the people in the NMU know. I would like to know, myself. 


There is a bill to Mr. Curran for legal services, 


pie 


| 
personal legal services from Judce Rifkind's firm, $7,599, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


\ 
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9: With $8,023.42 paid for Mrs. Curran's car; 

9. With $10,040.89 — -he rental paid for 
Curran's car after his retirement; 

TO) | Waeh 65,942.00 = the cost of the rented 
Cadillac car finally purchased for Curran; 

11. With interest on the total surcharge of 


$935,127.97 computed from the appropriate dates. 


B 


The trustees of the OPF should be directed to 


reduce Curran's pension to $1,834.41 per month. 


Respectfully eae, 


DUER & TAYLOR.” / ¢ 
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Barisic-direct 
MR. KOELZER: He has had open heart surgery, 
your Honor, twice. He is under medical care constantly. 
What do we need to -- 
MR. DOOLEY: Your Honor, he has recently had 
an operation by Dr. DeBakey in Houston for removal of 
a carotid artery level, and that is the most recent surgery 
he had. 
MR. MC INERNEY: I'm sorry for the conditions 
of Mr. Snow's health but I am asking what he received from 
the NMU. 
WITNESS: I don't recollect. 
2) know it was over $50,000, don't you? 
A not sure, Sir. 
Q he also received a pension from the NMU 
Pension and Welfare Fund, didn't he? 
A Pension and Welfare Fund? If I recollect, the 
man was in dual payroll. 
Q He was getting paid from the NMU and getting paid 
the NMU Pension and Welfare Fund? 
A Payroll. 
Q And retired from the Police Department? 


A I don't know about the Police Department. 


Q You are entitled to a seaman's pension too, aren't 


in addition to whatever you get from the union? 


y. 


SOUTHERN DISTMICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, NY CO 7-488 
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in the NMU that I know of raised any 
Question against it. 
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As a matter of fact, we were 
pressed to try and keep the passenger 
Ships from being laid up. 


ty 


4. Was there any reason that the 
NMU could not have done directly what the 
AFL-CIO Maritime Committee was doing? 


A. I can't answer that question," 


Curran said Hoyt Haddoc', ing ng friend 


(since 1937) was executive secretary of the AFL-CIO Maritime 
Committee and co-director the Labor Management Maritime 
Committee. He was compensated by both and was on voth 


pension plans (he was the one who was furnished a Cadillac 


car by NMU and who went to South America at NMU's expense). 


Morrissey-Cross 
THE COURT: All. right. 
There are subsections here, l, 
the third is a conclusion, is that correct? 
Is subsection 1, the statements there, are they the product 


the discovery before Judge Baonsal? 


(@) Subsection 2, is that also the product of the 
discovery in the case before Judge Bonsal? 
is as a result of something I read in 


the Pilot. 


QO Do you know what edition of the Pilot of fhand? 


No) 2 (don it. 


\ 
| 
| 
| 


(@) All right. Is there any other source Gt InNLorma= | 


tion that you had for the allegations you make in that) tettexr 


\ 
| 


of August 2; 19717 


A Well) only that | am quite familiar with what 


j 
i 


hapnens in this union, I have been a member for 35 vears, I am 
| 


{ 


a former official in this union. I have been very active 
politically in theunion for the last ten years, and it have 
all sorts of information from the memhers themselves. Off- 


hand, can't remember who they are. 


You Say ice 
-- but I spoke with many members. 


You say active politically in opposition to the 


. ‘ 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 


Morrissey-cross 
present administration of the union? 
A That's yignt. 
. . - 
(9) Is there any specific source that you can tell 
us for your information thatyou put in that letter, other 
than the Pilot and the discovery before Judge Bonsal, specifi¢ 


source that you can tell us about now? 


Offhand I can't think of another, no. 


MR. KOELZER: Nothing else, your Honor.: Thank 


COURT:Thank you. 


redirect examination? 


INERNEY: No, your Honor. 
AlLuirvont.))) Tank you, Mr. 
Morrissey. 
(Witness excused.) 


MR. MC INERNEY: T would think, your Honor, 


that the letter that was referred to should be marked in 
evidence. If the defendants aren't going to offer it L 
will. 

THE: COURT: Ali rignt. 


HMRuMC OINERNEY : Are yaiqoindg to offer (Lt? 


MR.KOELZER: Your Honor, it is not my case. 


I can't offer anything at this time. 


MR. MC INERNEX + Sure you can. 


ie 
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NATIONAL OFFICE MEETING 


September 12, 1975 

Present: Shannon J. Wall, President; 

Mel Barisic, Secretary-Treasurer; Peter 

Bozker, Vice President; Rick Miller, Vice 

President; Thomas Martinez, Regional 

Representative; Elwood Hampton, Con- 

tract Enforcement; Andrew Rich, New 

York Branch Agent; Bernard Raskin, 

Director of Publications; Stanley B. 

Gruber, representing General Counsel. 

1. MSC to accept the repor: of Secre- 
tary-Treasurer Barisic on the following: 
a. Meeting of the Retrenchrment Com- 
mittee in Galveston with Branch 
Agents of New Orleans, Mobile, 
Corpus Christi, Houston, Galves- 
ton and Port Arthur. There was a 
discussion of Union operations, fi- 
nances, programs and further re- 
trenchment possibilities. 

. Trip with Agents of the branches 
in Texas to study possibility of 
La Porte as a location for an 
NMU Hall. Secretary-Treasurer’s 
opinion is that La Porte presents 
problems of accessibility for mem- 
bership and other disadvantages. 
Recommendation is that necessary 
repairs be made to Houston Hall 
and existing halls to be maintain- 
ed in Houston and Galveston and 
consideration of move to La Porte 
be put aside at this time. 

. Meetings with membership in Nor- 
folk and Galveston with full dis- 
cussions of programs, problems 
and questions. 

. Recommendation that similar 
meetings be held from time to 
time on regional basis in all areas 
covered by the Union for regular 
contact between National Officers 
and membership. 

<<, 2. MSC to approve payment of Na- 
tional Maritime Council 1975 first quar- 
ter dues assessment in the amount of 
60.00. 

Ge 3. MSC to approve payment of 
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$1,398.60 for three, 3-year insurance 
olicies providing insurance for the 
Jnion fiduciaries of the NMU Pension 
& Welfare Pian (Welfare Fund); NMU 
Pension Trust; NMU Vacation Plan and 
NMU Upgrading and Retraining Plan. 


-< 4, MSC to approve the stanly | dis- 


bursements from the Good Causes Fund: 
a. Frank Fitzsimmons Scholarship 
Fund at Little City (training com- 
munity for mentally retarded 
children) $ 600.00 
. ILWU Harry Bridges Testimonial 
Dinner (1 table) 600.00 
. Guard of Honor Ball—Robert L. 
Hague Merchant Marine Indus- 
tries Post No. 1242, American 
Legion (dinner ‘honoring Rep. 
Leonor K. Sullivan) .... 350.00 
. Tapinta Foundation (South St. 
Seaport Labor Day Festivi- 
ties 100.00 
. St. Lave Indian School 150.00 
. Friends of Connie Woodruff (Uni- 
ted Negro College Fund) . 100.00 
. Village of Mamaroneck’ Bi-Cen- 
tennial Fund 25.00 
. Second Baptist Church (Banquet 
honoring Elwood B. Hampton 
Mayor of Paulsboro, New Jer- 
sey) 300.00 
i. Testimonial Dinner Dance honor- 
ing Max Greenberg, President of 
the RWDSU (proceeds to go to 
Histadrut’s Health, Welfare and 
Educational programs [4 tick- 
ets}) 300.00 
j. Guardian Angel Church (The 
Shrine Church of the 
Sea) 
. Maritime Training Advisory Board 
(dinner sponsored by NMU) 
. 1,500.00 
l, March of Dimes fund raising proj- 
ect honoring I.W. Abel .. 500.00 
5. MSC to approve contract with 
Service Equipment and Maintenance 
Co., Inc. for replacement of defunct 
cooling tower in New Orleans hiring 


RETO OEE TT IES 
*ts2> +> Yt t 


ei 
yi 


GY legen cy eaetecem ty 


Pe I- 
Pilot Page 
hall at a cost of $1,618.62. P: 


6. MSC to approve contract with 
Dennis F. Casey, Ine. to replace air 
filters, oil equipment and check belts of 
the air-conditioners and heaters in the 
Branch of Philadelphia hiring hall 12 
times a year at a cost of $415.00. 

7. MSC to approve purchase of one 
new mimeograph machine for head- 
quarters as replacement parts are no 
longer available for the 25-year old 
machine now being used. 

8. MSC to approve purchase of two 
new water cooler units for the Branch 
of Baltimore at a cost of $781.00 in- 
cluding labor, per, estimate submitted 
by the J. G. Martin Company. 

9. MSC to approve purchase of a 
new photostat machine for the Branch 
of Pittsburgh at a cost of $1,520.00 plus 
$150 for maintenance. 

10. MSC to approve replacement of 
NMU sign on Norfolk building. 

11. MSC to approve replacement of 
broken glass at New Orleans Hall at a 
cost of $109.71. 

12. MSC to accept the report of Vice 


an 


Pp LO works 


NMU statement of income and expenses of the € 
Branches and National Headquarters for the month 


OPERATL 


Salaries and 


OPERATING RECEIPTS 


Servicing and 
Dues Initiation 
i panchon Collected Fees Expenees 


NEW YORK 4,300 47,201 


BALTIMORE ' 1,650 7,004 
: 1,650 $.932 


300 3,580 


CHICAGO , 550 3,988 
CORPUS CHRISTI ' 300 3,988 

950 4,078 
GALVESTON 68 600 4,558 
HOUSTON , 900 : 7,305 
JACKSONVILLE ‘ 450 3.113 
JOLIET ’ > 3,003 


LUDINGTON — 3,024 
300 4,093 


~ 3,648 
13,938 

300 ¢ 5.778 
5,067 

6,838 

6,379 


Interest Income, 
Books, Plates, Misc. 


Service 


PHILADELPHIA 
PITTERTRAW 


474 GOVERNMENT EFFORTS TO REGULATE INTERNAL UNION AFFAIRS 


period of government protection of the right to organize and bargain collectively as 
provided by the Wagner Act of 1935. 

By 1900 racketeering was revealed in the building trades, longshoremen, and 
teamsters unions. Graft, violence, extortion, and mishandling of funds by union 
leaders are some practices reported in these organizations. Labor organizations were 
also criticized for improper use of_trusteeships, discrimination against Negroes by 
barring them from membership or placing them in separate auxiliary locals, and 
lack of disciplinary protection of members.’ 

Scrutiny of union activities was intensified after World War IT. In 1954 Congress 
began investigating the administration of employee benefit plans. Discovery of wide- 
spread abuses in the labor field led to the creation of the Senate Select Committee 
on Improper Activities in the Labor or Management Field, better known as the 
McClellan Anti-Racketeering Committee. Between 1957 and 1959 the McClellan 
committee held numerous hearings dealing with patterns of union behavior. Several 
findings and recommendations were presented as a result of the three-year effort. 


McClellan Committee Findings and Recommendations 


The labor movement anticipated government intervention into its internal 
affairs.!In 1957 the AFL-CIO adopted a scries of six codes of ethical practices to 
regulate the behavior of its affiliates.\Ihe codes dealt with paper locals, health and 
welfare funds, subversives and racketeers, business interests of union officials, union 
financial and proprietary activitics, and union democratic processes.t The _self- 


regulated effort proved too late. The McUlellan committee, after many hearings and 
thousands of pages of testimony, uncovered these facts: 


Rank-and-file members have no voice in union affairs, notably in financial mat- 
ters, and frequently are denied secret ballot. 

International unions have abused their right to place local unions unde. trustce- 
ship by imposing the trusteeship merely to plunder the local’s treasury or boost 
the ambitions of candidates for high office. 

Certain managements have bribed union officials to get sweetheart contracts or 
other favored treatment. 

Widespread raisuse of union funds through lack of adequate inspection and audit. 
Acts of violence to keep union members in line. 

Improper practices by employers and their agents to influence employees in exercis- 
ing the rights guaranteed them by NLRA. 

Organizational picketing misused to extort money from employers or to influence 
employees in their selection of representation, 

Infiltration of unions at high levels by criminals. 

A no man’s land in which employers and unions could not resort cither to the NLRB 


or state agencies for relief. 


On the basis of the findings the McClellan committee recommended legislation to 
deal with abuses in five areas. They were: 


Legislation to regulate and control pension, health, and welfare funds. 
Legislation to regulate and contrai union funds. 

Legis!ation_to insure union democracy. 

Legisiaiiun to curb activities of middlemen in labor-management disputes. 
Legislation to clarify the no man’s land in labor-management disputes.° 
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December 10, 


Honorable Robert bt. Carver 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Morrissey, et al v. Curran, et al 
738 Civ 204) (Rie) 


Dear Judge Carter: 


This letter is written in response to the 
letter of Charles Sovel addressed to you under date oL 
December 6, 1973. 


The partial answers to the interrogatories 

admit that a total of $963,506.51 was charged by various 
individuals on various credit cards and paid by NMU between 
1967 ano 1972. Such charges include $245,328.04 to United 
Airlines, $161,553.40 to American Express Company, 
$133,996.36 to hotels and $126,899.46 to Dealers Leasing 
Corporation. The answers to the interrogatories do not 
reflect the name of the person who incurred each such 
charge, the nature and purpose of each item charged or 
whether or not the payment of each such item was reflected 
an the LM 2 . filed with the Secretary of Labor [29 U.S.C. 
§ 431. (b) waren mio ale The information sought does’ not 
appear on 2 UM 2, forms filed. 

: .C. § 431 provides in applicable part: 


"(b) Every labor organizaticn shall fale 
annually with the Secretary @ financial 
report signed by its president and treasurer 
or corresponding principal officers con- 
taining the following information in such 
Gétail, as may be necessary accurately to 
disclose its financial condition and 
operations for its preceding fiscal year-- 


*« * x 


(3) salary, allowances, and other 
direct or indirect disbursements (including 
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74 and hed dis- 
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Neither Mr Goldstein's office 

the IRS. is helieved 

have any evidence at 


by 


g 


nor to 
% stage 
t the alleged transaction in- 
voiving President Ford when 
he was a Congressman ever 
mnccurred. Nor has any such 
ence emerged in a detailed 
nvestigation by The New York 
Times 
What has developed, howev- 
s a conflict over the treat- 
ment of the allegation between 
two Government agencies that 
a post-Watergate mos-} 
phere, are particularly sensitive 
to any charge of a cover-up 
An anatomy of their con ; 
comes during a period 
of heightened public and Con 
gressional interest in the in 
tegrity and techniques of Fed 
Tal investigative agencies, illus- 
trates how two major law-en- 
forcement sggencies—ostensidly 
working together—can come to 
hallenge each other's motives. 
actions and memory 
The story has two 


threads 


that often intertwine 

The first is the allegation 
by William Perry then adminis- 
Wative assistant to e pres 
ident of the National Maritime 
Union, that appro $2,- 
M00 had been raised. ash 
a union attorney 


Mr. Ford 


mately 


the I 
States Attor 
ney's office said that Mr Perry 
did not know whether Mr. Ford 
ever received the money and 
that he had no written evidence 
to document any part of the 
alieged transaction, which, if 
yw occurred, might have been 
an illegal use of union funds 
Ron Nessen, the White House 
press secretary, said yesterday 
that the President had ‘abso- 
lutely no recollection” of hav- 
ing sought a campaign contr: 
bution around 1968 from tne 
union—or from union leaders 
mentioned by Mr. Ferry as hav 
ing been involved in the alleged 
transaction—and “no specific 
recollection” of having received 
a donation. Nor, Mr. Nessen 
said, has any rec been found 
to indicate that such a contrt- 
bution was made 
The second, and more com- 
cated theme is how th» LR.S 
and Mr Goldstein's office 
handled the allegation, which 
peemed to demand immediate 
close attention simply because 
of the possible involvement of 
Mr. Ford. Both agencies have 
a mandate [0 investigate such 
a charge and a Geliberate, affir- 
mative decision not to do s9 
could constitute obstruction of 
justice 
“We don't know yet whether 
there was @ cover-up In IRS 
on the Ford thing or just an 
administrative foul-up,” a Fed 
eral prosecutor said recertly 
“Maybe some people in IRS 
though things were being taken 
care of ihat may not have 
been done” 
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money after he gave st ‘o 
Shapiro. He assumed the money 
was simply meant to ingrat 
the union with an influential 
Congressman, the sources sac 
Declines to Comment 


Other than say 
had never given 
@ Minuscuie amou 
money to any pc 
Seve) declined (o comment 

matter concerning the 

ment's investigation of 
corrupton in the union. Part 
of the investigation, Mr. Go 

as said in court, centers 

rges of “kickbacks” and 
“corruption’ 
of the union and 
the firm of which 
is @ partner 

Mr. Shapiro. in 
last Mav, said that ne knew 
Mr. Ford on a& ‘quasi-social 
basis.” largely because is wife 
was from Mr. Ford's Congres 
sional district in Grand Rapids 
Mich. Mr. Nessen, the White 
House spokesman, also said 
that Mr. Ford's 
tionship with Mr 
that foundation Mr 
Nessen said, has 
Shapiro “for some time’ 

Mr. Shapiro denied, no 
that he was ever 
making donations 
through the union to ¢ 
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Handling of Charge 


s never been 
Perry left 
was forced 


k said that Mr 


wort 


$400,000 he was paid in 
id pension benefits 
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Mr 
IRS 
streicned ba 
72 and 


nfor 


sever 


Sources 
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even 
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t prosecutors 
agents 


er whether Mr 
was trying to rush or 
the Government into ac 
nforme 
be cor 
n indict 
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4 whether the 


‘provided coul 
resuit 
the 


a 
statute 
ig believed that 


the Unit 
office 


Moreaver, tt 
as early as mid 1974 
ed States Attorney's 
asked [RS officiais in Newark 
gn * key IRS. agent 
the union case, Rumert Rossi 
he had become 

involed” 


to reass 
on 
because 
persona 
Perry. The 
to have bee 
Rossis 

d been mad? 
Rossi, who was finally 
taken off the case at Mr Gold- 
stein’s request when the prose- 
r began his current inquiry 
nths ago, was under- 
nave said recently 
had been repeatedly 
Federal prosecutors inj 
year not to talk to 


too 
request 


Mr 


few 
tood 10 
he 
id by 
ast 
Perry 
‘Payments’ Reported 
id that 


LRS,, 


Mr 


Government sources 88 
Perry had told the 
the United States Attor 
ifice as well, of “pay 
by the umon to a num- 
of political figures with 
money raised from outs the 
union's Fighting Fund, its regu- 
lar fund for legal! politica! con- 
tributions 
IRS. sources said that Mr 
Perry first referred inearly 
or middie 1974 to the alleged 
nsaction relating to Mr 
Ford But Mr. Goldstein said 
that he jearned about the alle- 
gation only after he was ap 
proached by The Times last; 
April 


tr 


Werepve 


ved 
ad ow eh 


Informed Superiors 
that meeting 


Ww x 


lnwing 
clear 4 
Mr 


ner had ever heard 

ake an allega 

Mr. For 

formed 
such an allega 
made. And, these sx 
said, the IRS 
meeting do 
Mr. Ford's 
tioned 


Perry 
eer 
that 
heen 
records 
indicate 


war 


om 


Ford's name had beer 


, the records of the meebr 
the matter 


to be put 


was 


Whatever the conf 
ing the meeting, it: 
ed that sometime 
half of 1974, and 
after the meetin 
agents from Washington 
here to interview Mr 

the issue of politica 
ments. The agents are bee 
to have come in response 
a telephone call from Mr. Mar 


A Direet Contact 


The two agents were 
J. Lane, then the coordinator 
of the secret, “top prority 
LR S program on political cam 
paign contnbutions, and Robert 
Sher, who worked with Mr 
Lane at the IRS national 
headquarters Mr Lane ordina 
rily reported to the Assistant 
Commissioner for Compliance 
who, in 1974. was John 
Hanlon Mr. Hanlon, who was 
really in command of the cam 
paign contributions program 
reported directly to Commis 


James 


ner Alexander c 


Lane 


har 


than dropping 
sources said ¢ 
ad 


aierander of the < 


me fashion 
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eaders 
ther 
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G 
Future Control 


The judgment should direct that the Court ap 
point a "watch-dog" committee to supervise the expenditure 
of NMU funds and to see to it that the texms of the settie- 
ment and judgment are observed. 


Willan €. Conner Harch 10, 1976 


i 
The Pilot 


The terms of this settlement must be published 
in the Pilot «s well as. the result of the determination 
of the actuary and of the auditor. 


Be 


The AFL-CIO Maritinc Committee 


The defendants must zecount to the union for ali 


sums paid by the union to the A.'L-C1O Maritime Committee. 


Note: Mr. Curran was ‘yecutive Director of this 
committee. There were payments out of the NMU Ceneral Funa 
well in excess of $200,000. a year in some years to suc 
Committee and in slightly lesser aAMGUntS Ln OLnex year 
Je were not aware of thesc disbursements from General ¢ 
until we examined the books in the YJnited States Attoxrne 
Office and we were not aware of Mr. Curran's position in 
such organization until we heard such testimony from Mz. 
Perry. We intend to explore this area during the continuca 
discovery and present evidence on it (shovld the discovery 
prove it is warranted) when the trial resumes on Pexil Ae, 
197¢. 


S 
* 
~ 


The acceptance by the defendants of the fore- 
going terms will dispose of all issues except those in 
which Curran items ard the Perry contract are involved; 
and except for reimbursed expenses not recorded on LM-2 
forms. Discovery on these items js still under way. 


We repeat, our sincere appreciation fer your 
Honor's efforts. 


Respectfully yours, 


4 
AEM: NM CA : 


be 


ce: Stanley 
Feder, 
George J.- 
b 


ition to require a percentage of all 
i] imported into the United States be 
‘arried on American-flag vessels. The 
\earings began with Administration 
yitnesses who, as we anticipated, op- 
posed this legislation. NMU, and other 
industry witnesses, will be testifying 
n the very near future to refute the 
Administration’s arguments. We be- 
lieve we can convincingly demonstrate 
the value of this legislation not only 
to the American merchant marine but 
to the entire country as well. 


» Trophy 
essels 


The USNS Schuyler Otis Bland, 
which is under operational control of 
MSC Pacific, also won a Gano Trophy. 

The McGraw was skippered by 
Captains Carroll E, Bura and George 
HeeViolante during the past year. 
@: Harold A. Slusher has been 
master of the USNS Bland since 
August 1971. 

Admiral Gano commanded MSC 
from 1959 until! his retirement from 
the Navy in 1964 after 38 years of 
service. 


a 


nessmen would ship more cargo on American flag ships. 


\ | ome Xe ‘ 
NMU completes 
move to new 
headquarters 


The move of National Headquar- 
ters and offices of the NMU Deep Sea 
F-nsion and Welfare Plan, an opera- 
tion requiring the precision and lo- 
gistical preparation of a military 
campaign, was completed the last 
weekend in October. The new ad- 
dress is 346 West 17th Street, New 
York, N. Y. 10011. a 

All the vital operations of the Un- 
jon and various benefit plans con- 
tinued without iucerruption during 
the transfer. The hiring hall was 
open for business as usual with sea- 
men using the Ninth Avenue entrance 
of the Joseph Curran Plaza building 
for this purpose. 

The hiring hall is located in the 
Grand Hall, two flights below the 
plaza level and on the same level as 


/\\ 


ag 
ett! : ic (C ke 


/ 


/ | [.. "a 


Nope Mt 


Ne Meu (aut 
the Dispatcher’s cage. Overlooking 
the shipping boards on the mezza- 
nine level are the offices of the Branch 
Agent and Patrolmen. 


Until alterations are completed in 
the 17th Street building, offices of 
the National Officers, General Coun- 
sel, Research Department, Govern- 
ment Operations and The Pitot will 
be located in the Ninth Avenue build- 
ing. Pension and Welfare claims of- 
fices are in the 17th Street building. 


A cafeteria is located on the fourth 
floor of the building at 346 West 17th 
Street and will be open to the mem- 
bership for breakfast and lunch from 
8 A.M. to 3 P.M. daily. Chief Steward 
Arthur (Bob) Bloom offers a typical 
breakfast of bacon and eggs, pota- 
toes, toast and coffee for $1.42. 


_ The cafeteria policy is “no-profit, 
no-loss” and the price scales are tenta- 
tive, to be adjusted according to ex- 
perience. 


After the move is over and renova- 
tions completed the Upgrading and 
Retraining School will reopen with a 
restructured program geared to the 
needs of the latest ships being built. 


(AA LA We lo T Ne yLiular Lo 7 rage 7 


Cit: 


oe [24/7 


¥ ee I spoke to Shannon after reading this and of course on the six million 
a {gure he has already told St Vincent's that they would have to come up with some 


more money. 


Now the proposal is that the 'NMU National Office is empowered to 


He ore with St. Vincent's Hospital for the sale of the NMU Headquarters 
uilding et 36 Seventh Avenue, New York City, and after thorough consideration 


of the Union's needs and any alternative 


believes will best 


This empowers them 
perfectly clear on 


serve 


the Union's interest.! 


proposals, to take such action as it 


. 1 : 

to go in there to negotiate and of course the Constitution is 

it but just so there won't be any rebuttal, no stigma, no hint 
® 


no overtones of any skull duggery, we are bringirg it to you to tell you where 


things stand. 
_ this? 


“ 


Motion passed and seconded to accept propusal. 


Discussion. 


Eugene Herson Book # 51454: 
and steel. 


matter of bricks 


Now is there a motion to « 
§ ore » empower the Natio f 
Is there a second on it?! a 


oe we're discussing here is more than simply @ 
The sale of this building, the whole thing was based 


n e “nha 4 f ; é ef <4 & MA | f t b { l i g 
S i { & situati , At he © we 
fe} th ch nge in { he shi ILNny t of 4 d fore e d Oo he u d n 4 
before we sta u King {1 g5 ar d start ¢t hrowtr BR a lot of Our dues over the sid 
rt 1 e 


like it was dunnage, we ought to think about what this represents 


it represents 


OF Lo8s 


th fact tha the Na L i al Of f s d Lne £ h tC we've o { bse and a 
ice has acce pte h fac tha 
2 i oT : t l st o 
r 2fuse to fight £ r thos jobs. That § what 7 S@A of thi buildine represents x 
e Oo k se e e Ss ef — 4 


Schedule “A- 


UME UIOW OF AMERICA 

NATIOUAL BARTS DRE UtOts Ol Ney Ca 

REAL MSVATE 

Aa MPROVEMENTS 

CIAGD, USING S aed | eoaieatain iS) 
SUE S0e: (hee 


“Property Held in the Neme of Trustees for 


the Benefit of the National Maritime 
Union of America: 
New York, New York, 36 Seventh Ave. 


(Note 4) _7,490,555.60 1114, 167.98 


$10,261,996.64 $1,778,961.46 


= « ee re ea nent iesesissreasontessnunshsetnbtntsnnsinsseniseeniioneisenins: 
Real Estate Z 

The Union's real estate comprises land and buildings for the exclusive use 
of the Union and its related employee benefit plans. Depreciation has bec: 
provided on each building at rates of 2% and 3% per annum. 


At October 31, 1973 the Union completed the sale of its national headquart. 
building, located at 36 Seventh Avenuc, New York, N.Y, for $6,000,000. 00. 
The loss on sale shown at Schedule "A-4", was computed as follows; 
Cost of Property (let of $1,161,737.13 
Accumulated Depreciation) $6,269,818.47 
Exmnses. of Sale 10,350.00 
6,280, .68.47 
Tesce (Sales Trice _£ 990,000.00 
i JOSS ON SALE OL HEADQUARTERS BULID ING : £280, 168,47 


feont inued) 
Mirnis A@& KARCHMER 


NATIONAL MARITIME UNION OF AMERICA 
NOLES TO FINANCIAL STATEMEIS 


JUNE 3¢, 1974 


(concluded) 


NOTE 8 - continued 


Increase in Cash Accounted for as Follows: 


Excess of Cash Expenses Over Income (Per 
Evxhibie ‘Hy 
Other Reccipts: 
Sale of Headquarters Building (Net of 
Prior Year Deposit and Expense of Sale) $5,943,400. 00 
Jeaschold improvements at the new national headquarters and the New York 
port offices were made during the year at a total cost of $587,576.67. 
These are being amortized over the S-year cerm of tae lease, The amorti- 
zation charge for the current year was $78,344.00. 2 3 
bead ' y in ? ’ m4 mn 


= 


- 


‘sone add the fact that the National Maritime Union of Americ 
(NM4U) interposed an Answer to a suit brought by William 

Perry in the New York State Supreme Court in which Mr. Perry 
sought to obtain a judgment against NMU for a total sum in 
excess of $322,000, which consisted of his claim that he 

was entitled to $222,200 from NMU plus $100,000 in taxes. 

The said Answer NMU filed contained the admission that the 
Perry contract was illusory and that approximately $175,000 
had been paid to Mr. Perry in error. I would add, that on 
its face, the Ferry contract did not bind Mr. Perry to do any- 
thing. Finally, I would say that thereris no complaint made 
for the payments made under the said centract for services 


Sd =| . 
actually rendered. The complaint regards the payment for a 


7? 


period after January 164 4969. 


} 
ele ee 


| led the way, | the others were “not far behind. In reviewing 


the records in the possession of the U. S. Attorney (supra)! 
one would begin to wonder whether any one of the officials 
has bought a cheese sana@wich out of his own pocket in the 
last ten years. Every conceivable charge is made to the 
union. These range from liquor charges to traffic summons’. 
She most common charges are for lunches, dinners and hotels. 
No one it seemed escaped the rigors of having to go to 
Panama, Florida or Puerto Rico during some winter. Then 
there were the "necessary" trips to New Orleans, Hawaii, 
Europe, Israel, The Far East. All at the expense of the 


seamen - Who never realized that their money was beiny , chreowp 


a ue La. ee lA 


cane neni ton a 


(5b) On iadeehatson. and belie’, wens in excess 


of $100,000, the source of my information is the NMU records 


which I have had examined and am examining. These records 


are for the most part in the United States Attorney's office 


“pe fact that the records are locatep 
' 
it exes the examination ot 
f ae Af 
/ / / 
U 
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in Newark, New Jersey. 


there i» 2a mixed blessing. 
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Union battles in Washington for 
active member and pensioner, too 


WASHINGTON—The well being of 
our members and their families was 
of prime concern to President Shan- 
non Wall as he negotiated and deliv- 
ered one of the: best contracts in the 
history of our Union. Now it is up 
to all of us to keep up the fight on 
the political front so that we may reap 
the benefits of this contract. 

There are forces in Washington and 
elsewhere that are continually at work 
against the American merchant ma- 
rine. A case in point is the recent 
number of negative votes against the 
authorization of appropriations for 
fiscal 1976 for certain maritime pro- 


(Continued from page 21) 
Equipment & Maintenance Co., Inc. to 


repair the cooling tower fan in the New 
Orleans Hall at a cost of $551.00. 
3. Pursuant to action taken by the 

7 National Council at its meeting of June 

3, the National Office authorized all 

branches to place the following motions 

before the membership at the regular 

June 30 Membership eetings: 

pre Be Wage increase for NMU Officers in 

| line with that secured for the mem- 

| bership under the nev Collective 
VY Bargaining Agreement. 

b. Increase in optical benefits under 
the NMU Officers Welfare Plan for 
Ophthalmologist services from pres- 
ent $10 per covered individual per 
year to $20; and for glasses from 
present $20 per covered individual 
to $35. 

4. MSC to approve payment of re- 
course premiums of $25.00 per year per 
Union Trustee on NMU Benefit Plans 
and one-half of such recourse premiums 


grams, which include construction and 
operating subsidies. 

In the last three years there have 
only been a handful of Congressmen 
voting against the legislation. But on 
May 12, 1975 there were 59 Congress- 
men who voted against legislation 
which is so vital to the American 
merchant marine, and we are worried 
about this trend. 

We have approximately 14,000 mem- 
bers on pension who are living in all 
parts of the world and they can have 
a strong political impact on legisla- 
tors in Washington. You must let 
your legislator know about the ob- 


for the Administrator and other fiduciary 
employees of NMU Benefit Plans. This is 
in accordance with the provisions of the 
Employee Retirement Income Security 
Act of 1974. 

5. MSC to accept report of Vice Presi- 
Bocker on the return of the SS American 
Racer to San Francisco after a four- 
month, five-day voyage which included 
participation in the Vietnam refugee sea- 
lift, for which the crew was commended. 
The crew was also formally commended 
for a rescue operation last year in the 
north Pacific during which 14 people were 
saved. The skipper of the vessel received 
the 1974 Seamanship Trophy for this 
feat. 

6. The National Office approved a con- 
tribution of $250.00 to the National Mari- 
time Historical Society in connection with 
restoration of the Kaiulani. 


MSC to adjourn. 
Fraternally yours, 
Mel Barisic 
Secretary-Treasurer 


Lie 

vious need for a strong An 
merchant marine in times of 1 
times of peace, and in nationa! 
gencies. 

Every pensioner at one ti 
another has been involved in 1 
going political fight to save ou 
chant Marine. We are talking 
perienced fighters. We would 
hear from you when you recei 
ters from your Congressmen 0! 
tors. We would like to have you 
or suggestions on how to carry : 
never ending battle. 

We must never forget th 
National Maritime Union, alon 
the rest of the American labor 
ment, is continually working 0 
behalf in Washington. Not o1 
the American merchant mari) 
legislation that affects pensions, 
education, taxes, and social \ 
programs that affect you an: 
families. 

Below is the list of Congr 


*who voted against H.R. 3902, 


effect voted against the An 
merchant marine. Write an 
them your views. 

James Abnor (R) Washingto: 
liam L. Armstrong (R) Co 
Robin Beard (R) Tennessee; } 
Bedell (D) Iowa; Garry Brov 
Michigan; James T. Broyhil 
North Carolina. 

Tim Lee Carter (R) Ker 
James C. Cleveland (R) New 


CORRECTIOI 


The seconder of the motion 
by the New Orleans Mem! 
Meeting of April 28, 1975, ¥ 
roneously listed in the June 
(Page 13) as W. L. Jacksc 
brother’s correct name is W. L 
son, Bk. 69856. 


APPENDIX A 


Schedule of same or similar Facts or Allegations in Morrissey v. 


Curran, et al. and Dinko v. Wall et al. 


AMENDED COMPLAINT COMPLAINT 
Morrissey v. Curran et al. Dinko v. Wall et al. 


First Cause of Action First Cause of Accion 
1. Court Jurisdiction 1. Same 
2. Descripticn of N.M.U. 2. Same 
3. Plaintiff-N.M.U. members 3. Same 
5. Description of Joe Curran 5. Same 
6.. Description of S. Wall 4. Same 


7. Description of Barisic, 6. and 7. Same 
Miller, Martin, etc. 


11. 1971 letter seeking ac- 9. 1974 letter 
counting of N.M.U. funds 


12. Plaintiff exhausted all 10. Same 
internal remedies 


No action taken by defense 11. Same 
Leave to commence 12. Same 


Under Title 29, Section 13. Same 
501 et seq., duties of of- 


ficers 14. Same 


16. Defendants violated fidu- Same 
Ciary duties 


16a. Collusive contract with Collusive contract with Breit, 
Perry Olson, Raskin’ Diamond, Spector, 


16h, 160. Authorization of exces-~ 
sive and improper travel and 
personal expenses to officers 
and staff, and families 


6k. Allowing payroll to be pad- 
ded mainly in lieu of vacation 


pay 


161. Unauthorized payments from 
General Fund of persons ev~- 
cluded from Officers’ Fund by 
Court Order in 1972 


16n. Permitting excessive payments 
of expenses as compensation in 
excess of fair compensation 


18. Aforesaid acts not solely for 
benefit of N.M.U. and members, 
in violation of N.M.U. consti- 
tution, law, 


19. Officer engaged in such acts 
acted illegally, arbitrarily 
and without authority -- v:9- 
lating fiduciary duties 


20. Alleged illegal and collusive 
acts are designed to weaken 
and injure N.M.U. 


27. Plaintiff repeats and real- 
leges as part of cause of 
action all mentioned allega~ 
tions 


28, 30. Trustees of Officers’ 
Pension Plan are stakeholders 
of excess payment made to 
them; and have been reci- 
pients of payments as 
trustees 


29. Defendants are agents or 
representatives with sco ° 
of Section 501 of Title 29 


34. Amounts to be refunded to 
N.M.U. Treasury can only be 
determined by an accounting 
of defendant-trustees Karch- 


mer, Segal, and Freedman 


Travel and expense allowances 
Miscellaneous expenses out of 
slush fund of General Fund to 
officers and staff 


Allowing men to be appointed 
to more than one job to get 
more salaries 


Unauthorized contract to staff 
to guarantee pension and sev- 

erence from General Fund event 
of court's invalidating Union 

Pension Plan for staff 


Permitting excessive and im- 
proper salary increases 


Same 


Amount to be refunded to N.M.U. 
Treasury can only be determined 
by accounting of defendant- 
trustees Karchmer, Segal, Freed- 
man and Amalgameted Bank 


